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Court of Appeals of the District of Columbia, 


No. 4213. 

Harry F. Sinclair, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal. No. 42060. 

United States, Plaintiff, 

V9. 

Harry F. Sinclair, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment . 

Filed in Open Court March 31, 1924. 

In the Supreme Court of the District of Columbia, Holding a Criminal 
Term, of the January Term, in the Year 1924. 

First Count. 

District of Columbia, ss: 

The grand jurors for the United States of America empaneled and 
sworn in the Supreme Court of the District of Columbia, holding a 
criminal term at the January Term of said court in the year 1924, 
and inquiring for said District of Columbia, upon their oath present, 
that, for many years last past, the Government of the United States, 
has been greatly disturbed by the progressive dimunition of the 
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supply of petroleum, from which are derived fuel oil, gasolene and 
other valuable products, indispensably necessary to the operation of 
the naval vessels of the United States, and consequently has been 
keenly interested in the subject of the conservation and economical 
production, handling, storage and use of such supply for that pur¬ 
pose, especially with reference to occurrence of such supply on the 
public domain of the United States; and that this situation has been 
productive of a considerable amount of executive action, and of 
legislation by the Congress of the United States, notably, 1, the 
Executive Order of September 2, 1912, of the following tenor: 

2 Naval Petroleum Reserve No. 1. 


Order of Withdrawal. 


It is hereby ordered that all lands included in the following list 
and heretofore forming a part of petroleum reserve No. 2, California 
No. 1, withdrawn on July 2, 1910, from settlement, location, sale, or 
entry and reserved for classification and in aid of legislation under 
the authority of the act of Congress entitled “An act to authorize 
the President of the United States to make withdrawals of public 
lands in certain cases (36 Stat. 847). shall hereafter, subject to valid 
existing rights, constitute naval petroleum reserve No. 1 and shall be 
held for the exclusive use or benefit of the United States Navy until 
this order is revoked by the President or by act of Congress. To this 
end and for this public purpose the order of July 2, 1910. is modified, 
and the withdrawal of that date is continued and extended in so far 
as it affects these lands. 


Mount Diablo Meridian. 

T. 30 S., R. 22 E., sec. 24, all. 

T. 30 S., R. 23 E., sec. 10, all; secs. 12 to 30 inclusive; secs. 32 to 
36 inclusive. 

T. 31 S., R. 23 E., secs. 1 to 4. inclusive; secs. 10 to 14, inclusive. 
T. 30 S., R. 24 E., secs. 17 to 20, inclusive; secs. 28 to 34, inclusive. 
T. 31 S., R. 24 E., secs. 1 to 12, inclusive; sec. 18, all. 

WM. H. TAFT, 

President. 

September 2, 1912. 

2, the Executive Order of December 13, 1912 of the following tenor: 

Naval Petroleum Reserve No. 2. 


Order of Withdrawal. 

It is hereby ordered that all lands included in the following list 
and heretofore forming a part of petroleum reserve No. 2, California 
No. 1, withdrawn on July 2, 1910, from settlement, location, sale, or 
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entry and reserved for classification and in aid of legislation under 
the authority of the aet of Congress entitled “An aet to authorize the 
President of the United States to make withdrawals of public lands 
in certain eases (Stat.'36, 847),” shall hereafter, subject to valid 
existing rights, constitute naval petroleum reserve No. 2 ,and shall be 
held for the exclusive use or benefit of the United States Navy until 
this order is revoked by the President or by act of Congress. To this 
end and for this public purpose the order of July 2, 1910, is modified 
and the withdrawal of that date is continued and extended in so far 
as it affects these lands. 


Mount Diablo Meridian. 


T. 31 S., R. 23 E., secs. 7 to 9, inclusive; secs. 1 
sees. 20 to 23, inclusive; secs. 25 to 29, inclusive; 


15 to 18, inclusive; 
secs. 33 to 36, in¬ 
clusive. 

T. 31 S., P. 24 E., secs. 30 to 32, inclusive. 

T. 32 8., K. 23 E., secs. 1 to 3, inclusive; secs. 11 to 13, inclusive. 

T. 32 8., R. 24 E., secs. 2 to 18, inclusive. 

T. 32 8., R. 25 E., sec. 18, all. 

WM. H. TAFT, 

President. 

December 13, 1912. 


3, the Executive Order of April 30, 1915, of the following tenor: 

Order of Withdrawal. 


Naval Petroleum Reserve No. 3, Wyoming No. 1. 

It is hereby ordered that all lands hereinafter described and here¬ 
tofore forming a part of Petroleum Reserve No. 8, withdrawn on 
July 2, 1910, from settlement, location, sale or entry and reserved 
for classification and in aid of legislation under the authority of the 
act of Congress approved June 25, 1910 (36 Stat., 847), entitled 
“An act to authorize the President of the United States to make 
withdrawals of public lands in certain cases,” as amended by act of 
Congress approved August 24, 1912 (37 Stat., 497), shall hereafter 
constitute Naval Petroleum Reserve No. 3, and shall be held for the 
exclusive use or benefit of the United States Navy until this order is 
revoked by the President or by Congress. To this end and for this 
public purpose the order of July 2, 1910, is modified and the with¬ 
drawal of that date is continued and extended in so far as it affects 
these lands. 
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Sixth Principal Meridian. 

T oS N.. R. 78 W., See. 2. S. \V. Vi of N. E. V4, \V. Vs, W. Vi of 

S. E. i/ 4 ; 

Sec. 3, all; 

Sec. 4, N. E. y 4 , N. E. % of N. W. %, N. % 
of S. E. y 4 , S. E. V 4 of S. E. 1 / 4 ; 

Sec. 9, E. % of N. E. y 4 , N. E. 1/4 of S. E. V 4 ; 
Sec. 10, all; 

Sec. 11, W. V 2 of N. E. Vi, M r . V 2 , S. E., Vi 
Sec. 14, all; 

Sec. 15, N. V>, N. V 2 of S. W. Vi, S. E. Vi of 

s. w. %,s. E. %; 

Sec. 22, N. E. Vi, N. E. Vi of N. \V. Vi, E. Vi 
of S. E. % ; 

Sec. 23, all; 

Sec. 26, N. W. Vi of N. E. Vi, N. % of N. W. 

V 4 ; 

4 

T. 39 N, R. 78 W., Sec. 16, N. E. 1/4 of S. W. 1 / 4 , S. % of S. W. Vi, 

S. W. y 4 of S. E. 14 ; 

Sec. 21, all; 

Sec. 22, S. W. V 4 of N. W. %, S. W. %; 

Sec. 27, W. V 2 of N. E. 1 / 4 , W. %, S. E. %; 
Sec. 28, all; 

Sec. 29, E. V 2 , E. 1/2 of N. W. %, N. % of 
S. W. V 4 , S. E. Vi of S. W. i/ 4 ; 

Sec. 32, N. 1/2 of N. E. %, S. E. % of N. E. Vi; 
Sec. 33, N. 1 / 2 , N. % of S. W. 1 / 4 , S. E. 1/4 of 
S. \V. 1/4, S. E. 1 / 4 ; 

Sec. 34, all; 

Sec. 35, S. W. 1/4 of N. W. 1 / 4 , W. y 2 of S. W 

i/4, s. e. y 4 of s. w. 1/4. 

WOODROW WILSON, 

President. 

30 April, 1915. 


4, Sections 13, 14, 15, 16, 17, 18, 18a and 19 of the Act approved 
February 25, 1920 (41 Stat., 437), entitled “An act to promote the 
mining of coal, phosphate, oil, oil shale, gas and sodium on the pub¬ 
lic domain,” which sections pertain, among other things, to the 
leasing of portions of such public domain containing such supply; 

5, the Act approved June 4, 1920 (41 Stat., 812), entitled “An act 
making appropriations for the naval service for the fiscal year end¬ 
ing June 30. 1921, and for other purposes,” providing, among other 
things, for the taking, by the Secretary of the Navy, of possession of 
all properties within the naval petroleum reserves subject to the con¬ 
trol and use by the United States for naval purposes on which there 
were no pending claims or applications for permits or leases under 
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the provisions of said Act of February 25, 102 
tion, development, use and operation of the sarm 
said Secretary, directly or by contract, lease, or otherwise, and the 

use, storage, exchange or sale of the oil and gas products J 
5 thereof, and of all royalty oil from land s in the naval re-J 
serves, for the benefit of the United States^and^, the Execu- 
tive Order of May 31, 1921, of the following tenor: 

Executive Order. 


Oj^mc 


Ojrand the eonserva- 
c in the discretion of 


“Under the provisions of the act of Congress approved February 
25, 1920 (41 Stat., 437), authorizing the Secretary of the Interior 
to lease producing oil wells within any naval petroleum reserve; 
authorizing the President to permit the drilling of additional wells 
or to lease the remainder or any part of a claim upon which such 
wells have been drilled, and under authority of the act of Congress 
approved June 4, 1920 (41 Stat., 912), directing the Secretary oF~^ 
the Navy to conserve, develop, use and operate, directly or by con¬ 
tract, lease, or otherwise, unappropriated lands in naval reserves, the 
administration, and conservation, of all oil and gas bearing lands in 
naval petroleum reserves Nos. 1 and 2, California, and naval petro¬ 
leum reserve No. 3 in Wyoming and naval shale reserves in Colorado 
and Utah, are hereby eftrnmit ted to the Secretaj^jilJheJ Interior^ suj^ 
ject to the supervision oFTheT^TiidenFhurno as to 

drilling or reserving lands located in a naval reserve shall be changed 
or adopted except upon consultation and in cooperation with the 
Secretary or Acting Secretary of the Navy. The Secretary of the 
Interior is authorized and directed to perform any and all acts 
necessary for the protection, conservation, and administration of the 
said reserves subject to the conditions and limitations contained in 
this order and the existing laws or such laws as may hereafter be 
enacted by Congress pertaining thereto. 

WARREN G. HARDING. 

The White House, May 31, 1921. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that, on April 7, 1922, the Secretary of the Navy of 
the United States and the Secretary of the Interior of the United 
States, under the supposed authority of said Act of Congress of June 
4,1920, and said Executive Order of May 31,1921, did make, execute 
and deliver, as a result of the procurement of Harry F. Sinclair, 
acting as President of the Mammoth Oil Company, a corpora- 
G tion under the laws of the State of Delaware, and of negotia¬ 
tions with said Harry F. Sinclair, as such President, a certain 
agreement of lease to said Mammoth Oil Company, which said lease 
purported to grant unto said Mammoth Oil Company the right to 
extract and take oil and gas, upon certain terms and conditions 
therein set forth, from the lands described in the aforesaid Executive 
Order dated April 30, 1915, and to sell, transfer and convey, for 
considerations therein named, to said Mammoth Oil Company, the 
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royalty oil and gas which might accrue to tlie 1 nitcd States undei 
the terms of the said lease; that, on February 9, 1923, said Secretary 
of the Navv and said Secretary of the Interior, acting upon the sup¬ 
posed authority of said Act of June 4, 1920, did make, with said 
Mammoth Oil Company, a certain contract supplemental to the lease 
last above referred to, wherein and whereby, in consideration of the 
delivery by the United States of royalty oils unto said Mammoth Oil 
Company, said company did agree to perform and cause to be per¬ 
formed labor, and to furnish and cause to be furnished storage and 
tankage facilities for and to the United States; that, on April 25, 
1922, said Secretary of the Navy and said Secretary of the Interior, 
acting under the supposed authority of said Act of June 4, 1920, and 
of said Executive Order of May 31, 1921, did make and execute, with 
the Pan American Petroleum and Transport Company, a corporation 
under the laws of the State of Delaware, a contract for the sale and 
delivery unto said corporation of certain royalty oils received from 
leases executed pursuant to said Act of February 25, 1920, and said 
Act of June 4, 1920. on lands lying in the Naval Petroleum Reserves 
No. 1 and No. 2, being the lands described in said Executive 
7 Orders of September *2, 1912. and December 13, 1912, and 
did further make, with said last-mentioned corporation, an 
agreement supplementary to said last-mentioned agreement, under 
date of December 11, 1922, the purpose and effect of both of which 
last-mentioned agreements was that said last-named corporation 
should, in consideration of the covenants by the United States in 
said contracts to deliver to said corporation any royalty oils which it, 
the United States, might receive, under any lease or leases then in 
force or which should thereafter be executed by the United States, 
for lands in said Naval Reserves, do and perform, and cause to be 
done and performed, labor and furnish and cause to be furnished 


storage and tankage facilities for and to the United States. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that on December 11, 1922, said Secretary of the 
Navy and said Secretary of the Interior, acting under the supposed 
authority of said Act of June 4, 1920, did make, with the Pan 
American Petroleum Company, a corporation under the laws of the 
State of California, a lease giving and granting unto the said last- 
mentioned corporation the right to take from lands lying in said 
Naval Petroleum Reserve No. 1 the oil and gas which might be re¬ 
covered by said corporation therefrom, in consideration of the pay¬ 
ment of a royalty in oil and gas therein stipulated, the lands covered 
by and comprehended in said last-mentioned lease being a portion 
of the lands mentioned and described in said Executive Order of 


September 2,1912. 

And the grand jurors aforesaid, upon their oath aforesaid. 
8 do further present, that after the making of said lease of 
April 7, 1922. to said Mammoth Oil Company, and of said 
agreement of April 25, 1922, with said Pan American Petroleum and 
Transport Company, to wit, on April 29, 1922, the matters of the 
making of that lease and of that agreement were brought to the at¬ 
tention of the Senate of the United States; that it was charged before 
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the Senate that there had been fraud, collusion and bad faith in the 
making of the said lease and contract, and questions as to the legality 
of said"lease and contract, as to the future policy of the Government 
as to said lease and contract, and as to all similar leases and contracts, 
and as to the necessity and desirability of legislation upon the 
general subject therein involved, arose in the Senate; that as a con¬ 
sequence of the making of said charges and the raising of said ques¬ 
tions, the Senate thereafter, to wit, on said April 29, 1922 , did adopt 
a certain resolution, that is to say, a resolution ol me tenor following 
(S. Res. 282): 

That the Secretary of the Interior is directed to send to the Senate: 
(a) Copies of all oil leases made by the Department of the Interior 
within naval oil reserve numbered one, and separately, naval oil 
reserve numbered two, both in the State of California, and naval oil 
reserve numbered three in the State of Wyoming, showing as' To eacli 
the claim upon which the lease was based or issued; the name of the 
lessee; the date of the lease; the area of the leased property; the 
amount of the rent, royalty, bonus, and all other compensation paid 
and to be paid to the United States. 

(6) All Executive orders and other papers in the files of the De¬ 
partment of the Interior and its bureaus, or copies thereof if the 
originals are not in the files, authorizing or regulating such leases, 
including correspondence or memoranda embodying or concerning 
all agreements, instructions, and requests by the President or the 
Navy Department as to the making of such leases and the terms 
thereof. 

(c) All correspondence, papers, and files showing and concerning 
the applications for such leases and the action of the Depart- 

9 ment of the Interior and its bureaus thereon and upon all the 
several claims upon which such leases were based or issued, 
all in said naval reserves. 

( d ) And all contracts for drilling wells on naval oil reserves, date 
and terms of same, reasons therefor, and the number and date of the 
drilling of wells on private lands adjacent to oil reserves. 

Resolved further, That the Committee on Public Lands and Sur¬ 
veys be^authorized to investigate this entire subject of leasesjupon 
naval oTT reserves, wiTh"7)articular >efeivTn' t ^ur~the profectTonof the 
rightsj and equiti eiTbfThe Government oFthe United States and-the 
preservationof its natural resources, and to report its findings and 
recom m'endaTibns ioUhe^ernitU ' -- 

and, on june 5, 1922, a certain other resolution, that is to say, a reso¬ 
lution of the tenor following (S. Res. 294): 

Resolved, That S. Res. 282 is hereby amended by adding at the 
end of said resolution the following: 

“That the said committee is hereby authorized to sit and perform > 
its duties at such times and places as it deems necessary or proper 
and to require the attendance nf witnesses by subpoenas or otherwise; 
to require the production ofHbooks, papers, and documents; and to 
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employ counsel, experts, and other assistants, and stenographers, at 
a cost not exceeding $1,25 per printed page. The chairman of the 
committee, or any member thereof, may administer oaths to wit¬ 
nesses and sign subpoenas for witnesses; and every person duly sum¬ 
moned before said committee, or any subcommittee thereof, who 
refuses or fails to obey the process of said committee or appears and 
refuses to answer questions pertinent to said investigation shall be 
punished as prescribed by law. The expenses of said investigation 
shall be paid from the contingent fund of the Senate on vouchers of 
the committee or subcommittee, signed by the chairman and ap¬ 
proved by the Committee to Audit and Control the Contingent Ex¬ 
penses of the Senate.” 

1^ 2A LO'Y'Dx* tfL&t JLvWaj 'Vrtvcvc 

and, on February 5, a certain other resolution, that is to say, 

a resolution of the tenor following (S. Res. 434): 

Resolved, That Senate Resolution 282, agreed to April 21, 1922, 
and Senate Resolution 292, agreed to May 15, 1922, authorizing and 
directing the Committee on Public Lands and Surveys to investigate 
the entire subject to leases upon naval oil reserves, with particular 
reference to the protection of the rights and equities of the Govern¬ 
ment of the United States and the preservation of its natural re¬ 
sources, and to report its findings and recommendations to the Sen¬ 
ate, and providing that the expenses of such investigation be paid 
from the contingent fund of the Senate, be, and the same are, con¬ 
tinued in full force and effect until the end of the Sixty-eighth Con¬ 
gress. 

The committee or any subcommittee thereof is authorized 
10 to sit during the sessions or the recesses of the Senate, and 
after the expiration of the present Congress until the as¬ 
sembling of the Sixty-eighth Congress, and until otherwise ordered 
by the Senate. 

and, on February 7, 1924, a certain other resolution, that is to say, 
a resolution of the tenor following (S. Res. 147): 

Resolved, That the Secretarv of the Interior is directed to send to 
the Senate: 

(a) Copies of all oil leases made by the Department of the In¬ 
terior within naval oil reserve numbered 1, and, separately, naval oil 
reserve numbered 2, both in the State of California, and naval oil 
reserve numbered 3, in the State of Wyoming, showing as to each 
the claim upon which the lease was based or issued; the name of the 
lessee; the date of the lease; the area of the leased property; the 
amount of the rent, royalty, bonus, and all other compensation paid 
and to be paid to the United States. 

( b ) All Executive orders and other papers in the files of the De¬ 
partment of the Interior and its bureaus, or copies thereof, if the 
originals are not in the files, authorizing or regulating such leases, 
including correspondence or memoranda embodying or concerning 
all agreements, instructions, and requests by the President or the 



HARRY F. SINCLAIR VS. UNITED STATES OF AMERICA. 


9 


Navy Department as to the making of such leases and the terms 
thereof. 

(c) All correspondence, papers, and files showing and concerning 
the applications for such leases and the action of the Department of 
the Interior and its bureaus thereon and upon all the several claims 
upon which such leases were based or issued, all in said naval re¬ 


serves. 


( d ) And all contracts for drilling wells on naval oil reserves, date 
and terms of same, reasons therefor, and the number and date of the 
drilling of wells on private lands adjacent to oil reserves. 

Resolved further, That the Committee on Public Lands and Sur¬ 
veys be authorized to investigate this entire subject of leases upon 
naval oil reserves, with particular reference to the protection of the 
rights and equities of the Government of the United States and the / 
preservation of its natural resources, a nd to ascertain what, if any A 
othe r or additional legislation may be advisable, and to report itsN 
bindings an d recommendations to tne Senate. 

Resolved further, That the said committee is hereby authorized to 
sit and perform its duties at such times and places as it deems neces- 
sary or proper and to require the attendance of witnesses by sub- * 1 
pcenas or otherwise; to require the production of books, papers, and 
documents; and to employ counsel, experts, and other assistants, and 
stenographers, at a cost not exceeding 25 cents per hundred words, 
to report such hearings. The chairman of the committee, or any 
member thereof, may administer oaths to witnesses and sign sub¬ 
poenas for witnesses; and every person duly summoned before said 
committee, or any subcommittee thereof, who refuses or fails 
11 to obey the process of said committee or appears and refuses 
to answer questions pertinent to said investigation shall be 
punished as prescribed by law. The expenses of said investigation 
shall be paid from the contingent fund of the Senate on vouchers of 
the committee or subcommittee, signed by the chairman and ap¬ 
proved by the Committee to Audit and Control the Contingent Ex¬ 
penses of the Senate. 




Irf 


whereupon, and by force and under authority of said resolutions, 
the Committee on Public Lands and Surveys of the Senate was em¬ 
powered and directed to investigate the entire subject of leases upon 
naval oil reserves, with particular reference to the protection of the 
rights and equities of the Government of the United States and the 
preservation of its natural resources, and to ascertain what, if any, 
other or additional legislation might be advisable, and to report its 
findings and recommendations to the Senate; that said Committee 
did in fact thereupon proceed to exercise that authority and to make 
such investigation, with a view to making such report, findings and 
recommendations to the Senate, and the matters so referred to said 
Committee then and there, to wit, at Washington, in said District of 
Columbia, therefore came under inquiry before said Committee, and 
said Committee for that purpose did hold sundry hearings at which 
witnesses were examined and documents were produced; and that 
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said Harry F. Sinclair was summoned as a witness, by the authority 
of the Senate, to appear before said Committee at said hearings, to 
give testimony and produce papers, and, on December 4, 1923, did 
in fact appear before said Committee, at one of said hearings, to wit, 
at Washington, in said District of Columbia, and then and there was 
sworn as a witness before said Committee concerning said matters 
and questions so under inquiry before said Committee. 

12 And the grand jurors aforesaid, upon their oath aforesaid, 

do further present, that afterwards, to wit, on March 22, 
1924, at Washington aforesaid, in said District of Columbia, said 
matters and questions then and there still being matters under in¬ 
quiry before said Committee, said Harry F. Sinclair, having been 
theretofore, to wit. on March 19, 1924, again summoned by said 
Committee, by authority of the Senate, to give testimony and to 
produce papers, and having been sworn as aforesaid, again did appear 
before said Committee as such witness; that thereupon the Hon. 
Thomas J. Walsh, a member of said Committee, for said Committee, 
propounded to said Harry F. Sinclair a certain question which, as 
said Harry F. Sinclair then well knew, was a question pertinent to 
said matters and questions then and there under inquiry before said 
Committee as aforesaid, that is to say, a question in the following 
words: 



Senator Walsh: Mr. Sinclair, I desire to interrogate you about a 
matter concerning which the committee had no knowledge or reliable 
information at any time when you had heretofore appeared before the 
committee and with respect to which you must then have had 
knowledge. I refer to the testimony given by Mr. Bonfils concern¬ 
ing a contract that you made with him touching the Teapot Dome. 

^ 1 u*. ^1^ ut t t. 

Vv\. 

said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to 
elicit from him the said Harry F. Sinclair, facts, which then were 


within his knowledge, touching the execution and delivery of a cer¬ 
tain contract bearing date September 25, 1922, made and executed 
by and between said Mammoth Oil Company, one F. G. Bonfils and 
one John Leo Stack, which was executed on behalf of said Mammoth 
Oil Company by said Harry F. Sinclair as President of said Mam¬ 
moth Oil Company, and which, among other things, provided 
13 for the payment, by said Mammoth Oil Company, unto said 
F. G. Bonfils and said John Leo Stack, of the sum of 
$250,000.00, on or before October 15. 1922, in consideration of the 
release, by said F. G. Bonfils and said John Leo Stack, of rights to 
lands described in said Executive Order of April 30, 1915, and em¬ 
braced in the aforesaid lease of April 7. 1922; and that said Harry F. 
Sinclair then and there unlawfully did refuse to answer said ques¬ 
tion; against the peace and dignity of the United States, and con¬ 
trary to the form of the statute of the same, in such case made and 
provided. 


HARRY F. SINCLAIR VS. UNITED STATES OF AMERICA. 


11 


Second Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that, on said March 22, 1924, at and within said 
District of Columbia, under the circumstances and conditions and 
upon the occasion mentioned in the first count of this indictment 
(the allegations concerning which in said first count contained are 
incorporated in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as in said first count set 
forth, been summoned, and having appeared and been sworn, and 
having again been summoned and having appeared before said 
Committee, another question was propounded to said Harry F. Sin¬ 
clair by said Hon. Thomas J. Walsh, a member of said Senate Com¬ 
mittee on Public Lands and Surveys, as aforesaid, for said Com¬ 
mittee, to wit, a question in the following words: 

Senator Walsh of Montana: Since you were last upon the stand 
we had, Mr. Sinclair, before us a copy of a contract entered into be¬ 
tween the Mammoth Oil Co., under which or as a consc- 

14 quence of which the Pioneer Oil Co. ceased to be a competitor 
of yours in this lease of the Teapot Dome. Will you tell us 

about that matter? 

said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to elicit 
from him the said Harry F. Sinclair facts which then were within 
his knowledge touching the execution and delivery of a certain con¬ 
tract bearing date March 11, 1922, by and between said Mammoth 
Oil Company and a certain body corporate known as Societe Belgo- 
Americaine des Petroles du Wyoming, and a certain other body 
corporate known as and called Pioneer Oil & Refining Company, 
wherein and whereby said two bodies corporate last named quit¬ 
claimed onto said Mammoth Oil Company certain claims alleged to 
be owned by them upon the lands mentioned in said Executive order 
of April 30, 1915, all as a part, as said Committee had been in¬ 
formed, of a scheme to defraud the United States by stifling compe¬ 
tition in the matter of the application for a lease upon said lands, 
and by the payment of a large sum of money, to wit, $200,000.00, 
and by covenanting for the payment from time to time of additional 
sums of money aggregating $800,000.00, whereby a reduction in the 
price paid by said Mammoth Oil Company for said lease had been 
brought about, to which fraudulent scheme and device said Harry F. 
Sinclair was, as said Committee had been informed, a privy and 
party; which said question in this count of this indictment men¬ 
tioned then and there, as said Harry F. Sinclair then well knew, was 
a question pertinent to said matters and questions then and there 
under inquiry before said Committee as in said first count aforesaid; 
and that said Harry F. Sinclair then and there unlawfully 

15 did refuse to answer said last-mentioned question: Against 
the peace and dignity of the United States, and contrary to 

the form of the statute of the same in such case made and provided. 
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Third Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that, on said March 22, 1924, at and within said 
District of Columbia, under the circumstances and conditions and 
upon the occasion mentioned in the first count of this indictment 
(the allegations concerning which in said first count contained arc 
incorporated in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as in said first count set 
forth, been summoned, and having appeared and been sworn, and 
having again been summoned and having appeared before said Com¬ 
mittee, another question was propounded to said Harry F. Sinclair 
by said Hon. Thomas J. Walsh, a member of said Senate Committee 
on Public Lands and Surveys, as aforesaid, for said Committee, to 
wit. a question in the following words: 

Senator Walsh of Montana: When your private confidential sec¬ 
retary, Mr. AVahlberg, was before the committee he told us about the 
loan of some stock of the Sinclair Consolidated Co. to one Hays. 
Will you tell us about that transaction? 

said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harrv F. Sinclair then and there well knew and understood, to elicit 
from him the said Harry F. Sinclair facts which then were within 
his knowledge touching the delivery of certain corporate stock of a 
certain body corporate known as and called Sinclair Consoli- 
16 dated Oil Company to one Hays, concerning which delivery 
one G. F. AVahlberg, a witness before said Committee, had 
testified that said stock was the stock of and owned by said Harry F. 
Sinclair; which said question in this count of this indictment men¬ 
tioned then and there, as said Harry F. Sinclair then well knew, was 
a question pertinent to said matters and questions then and there 
under inquiry before said Committee as in said first count aforesaid; 
and that said Harry F. Sinclair then and there unlawfully did refuse 
to answer said last-mentioned question: Against the peace and dig¬ 
nity of the United States, and contrary to the form of the statute of 
the same in such case made and provided. 

Fourth Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do 
further present, that, on said March 22, 1924, at and within said 
District of Columbia, under the circumstances and conditions and 
upon the occasion mentioned in the first count of this indictment 
(the allegations concerning which in said first count contained are 
incorporated in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as in said first count set 
forth, been summoned, and having appeared and been sworn, and 
having again been summoned and having appeared before said Com¬ 
mittee, another question was propounded to said Harry F. Sinclair 
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by said Hon. Thomas J. Walsh, a member of said Senate Committee 
on Public Lands and Surveys, as aforesaid, for said Committee, to 
wit, a question in the following words: 

Senator Walsh of Montana: Since you were on the stand 

17 last Mr. John C. Shaffer told us about an agreement between 
yourself and Secretary Fall, under which Mr. Shaffer was to 

receive "from you a certain portion of the territory covered by the 
lease which you secured for the Mammoth Oil Co. Will you tell us 
about that matter? U A 4 

said Hon. Thomas F. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to elicit 
from him the said Harry F. Sinclair facts which then were within 
his knowledge touching the making of a certain oral agreement 
whereby one Albert B. Fall, then Secretary of the Interior of the 
United States, covenanted and agreed with said Harry F. Sinclair 
that a lease then under negotiation by said Harry F. Sinclair with 
the said Albert B. Fall as such Secretary for the lands mentioned in 
said Executive Order of April 30, 1915, would be leased to the said 
Mammoth Oil Company only upon the condition that he the said 
Harry F. Sinclair would covenant and agree to set aside certain of 
the leased lands for the benefit of one John C. Shaffer, who was the 
person referred to in the said question, which said question in this 
count of this indictment mentioned then and there, as said Harry F. 
Sinclair then well knew, was a question pertinent to said matters and 
questions then and there under inquiry before said Committee as in 
said first count aforesaid; and that said Harry F. Sinclair then and 
there unlawfully did refuse to answer said last-mentioned question: 
Against the peace and dignity of the United States, and contrary to 
the form of the statute of the same in such case made and provided. 

Fifth Count. 

And the grand jurors aforesaid, upon their oath aforesaid, 

18 do further present, that, on said March 22, 1924, at and 
within said District of Columbia, under the circumstances 

and conditions and upon the occasion mentioned in the first count of 
this indictment (the allegations concerning which in said first count 
contained are incorporated in this count by reference as fully as if 
they were here repeated), said Harry F. Sinclair having, as in said 
first count set forth, been summoned, and having appeared and been 
sworn, and having again been summoned and having appeared be¬ 
fore said Committee, another question was propounded to said Harry 
F, Sinclair by said Hon. Thomas J. Walsh, a member of said Senate 
Committee on Public Lands and Surveys, as aforesaid, for said Com¬ 
mittee, to wit, a question in the following words: 

Senator Walsh of Montana: Mr. Sinclair, will you tell the com¬ 
mittee where and when you met Secretary Fall during the months 
of November and December last ? 
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said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to elicit 
from him the said Harry F. Sinclair facts which then were within nis 
knowledge touching conferences theretofore had between said Harry 
F. Sinclair and said Albert B. Fall, who had been Secretary of the 
Interior of the United States, who had been a witness before the said 
Committee and had testified to certain facts, the truth whereof the 
said Committee was desirous to establish in the determination of 
further facts touching the execution and delivery of the said lease of 
April 7,1922, for the lands mentioned in the said Executive Order of 
April 30, 1915; which said question in this count of this indictment 
mentioned then and there, as said Harry F. Sinclair then 

19 well knew, was a question pertinent to said matters and ques¬ 
tions then and there under inquiry before said Committee as 

in said first count aforesaid; and that said Harry F. Sinclair then 
and there unlawfully did refuse to answer said last-mentioned ques¬ 
tion: Against the peace and dignity of the United States, and con¬ 
trary to the form of the statute of the same in such case made and 

%j 

provided. 

Sixth Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that, on said March 22, 1924, at and within said District 
of Columbia, under the circumstances and conditions and upon the 
occasion mentioned in the first count of this indictment (the allega¬ 
tions concerning which in said first count contained are incorporated 
in this count by reference as fully as if they were here repeated), 
said Harry F. Sinclair having, as in said first count set forth, been 
summoned, and having appeared and been sworn, and having again 
been summoned and having appeared before said Committee, an¬ 
other question was propounded to said Harry F. Sinclair by said 
Hon. Thomas J. Walsh, a member of said Senate Committee on Pub¬ 
lic Lands and Surveys, as aforesaid, for said Committee, to wit, a 
question in the following words: 

Senator A\ alsli of Montana: On the 3d day.of February, 1923, Mr. 
Sinclair as my information is, you caused to be transmitted to the 
National Metropolitan Bank, of this city, from the National Park 
Bank, of New 5 ork, the sum of $100,000, payable to your order, 
which, on the 7th day of February, 1923, you transmitted to the 
Chase National Bank upon your direction. Will you tell us about 
that transaction? 

said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, 

20 to elicit from him the said Harry F. Sinclair facts which then 
were within his knowledge touching the transaction referred 

to in said last-mentioned question; which said question in this count 
of this indictment mentioned then and there, as said Harry F. Sin¬ 
clair then well knew, was a question pertinent to said matters and 
quc. ticns then and there under inquiry before said Committee as in 
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said first count aforesaid; and that said Harry F. Sinclair then and 
there unlawfully did refuse to answer said last-mentioned question: 
Against the peace and dignity of the United States, and contrary to 
the form of the statute of the same in such case made and provided. 

Seventh Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that, on said March 22, 1924, at and within said Dis¬ 
trict of Columbia, under the circumstances and conditions and upon 
the occasion mentioned in the first count of this indictment (the 
allegations concerning which in said first count contained are in¬ 
corporated in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as in said first count set 
forth, been summoned, and having appeared and been sworn, and 
having again been summoned and having appeared before said Com¬ 
mittee, another question was propounded to said Harry F. Sinclair 
by said Hon. Thomas J. Walsh, a member of said Senate Committee 
on Public Lands and Surveys, as aforesaid, for said Committee, to 
wit, a question in the following words: 

Senator Walsh of Montana: Information has come to the 

21 committee to the effect that vou contributed 75.000 shares of 

*/ * 

the stock of the Sinclair Consolidated Co. to Mr. Havs, or to 
some one representing the National Republican Committee, for the 
purpose of making up the deficit in the account of that committee. 
Will you tell us about that matter? 

said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to elicit 
from him the said Harry F. Sinclair facts which then were within 
his knowledge touching the transaction referred to in the question 
last above mentioned; which said question in this count of this in¬ 
dictment mentioned then and there, as said Harry F. Sinclair then 
well knew, was a question pertinent to said matters and questions 
then and there under inquiry before said Committee as in said first 
count aforesaid; and that said Harry F. Sinclair then and there un¬ 
lawfully did refuse to answer said last-mentioned question: Against 
the peace iand dignity of the United States, and contrary to the form 
of the statute of the same in such case made and provided. 

Eighth Count. 

And the grand jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that, on said March 22, 1924, at and within said Dis¬ 
trict of Columbia, under the circumstances and conditions and upon 
the occasion mentioned in the first count of this indictment (the 
allegations concerning which in said first count contained are in¬ 
corporated in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as in said first count set 
forth, been summoned, and having appeared and been sworn, and 
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having again been summoned and having appeared before 
22 said Committee, another question and a request was pro¬ 
pounded to said Harry F. Sinclair by said Hon. Thomas J. 
Walsh, a member of said Senate Committee on Public Lands and 
Surveys, as aforesaid, for said Committee, to wit, a question and re¬ 
quest in the following words: 

Senator Walsh of Montana: The committee is still desirous, Mr. 
Sinclair, of examining the books of the Hyvas Corporation. Are 
you prepared to produce those books? 

0 /CCS V Cil 

said Hon. Thomas J. Walsh thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to re¬ 
quire said Harry F. Sinclair to produce before said Committee the 
books in said question mentioned, being the books of a corporation 
which, as said Committee had been informed, was then owned and 
controlled by said Harry F. Sinclair, and had had dealings in the 
capital stock of said Mammoth Oil Company, and other dealings 
and transactions connected with said lease of April 7, 1922; which 
said question in this count of this indictment mentioned then and 
there, as said Harry F. Sinclair then well knew, was a question 
pertinent to said matters and questions then and there under in¬ 
quiry before said Committee as in said first count aforesaid; and that 
said Harry F. Sinclair then and there unlawfully did refuse to 
answer said last-mentioned question and request and willfully made 
default as to the production of said books and papers: Against the 
peace and dignity of the United States, and contrary to the form of 
the statute of the same in such case made and provided. 

Ninth Count. 


And the grand jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present, that, on said March 22, 1924, at and within said 
23 District of Columbia, under the circumstances and conditions 
and upon the occasion mentioned in the first count of this 
indictment (the allegations concerning which in said first count con¬ 
tained are incorporated in this count by reference as fully as if they 
were here repeated), said Harry F. Sinclair having, as in said first 
count set forth, been summoned, and having appeared and been 
sworn, and having again been summoned and having appeared be¬ 
fore said Committee, another question was propounded to said Harry 
F. Sinclair by the Hon. Alva B. Adams, a member of said Senate 
Committee on Public Lands and Surveys, as aforesaid, for said Com¬ 
mittee, to wit, a question in the following woids: 


Senator Adams: Mr. Sinclair, I believe in an earlier hearing you 
testified, in answer to a question, that you had in no way, and none 
of your companies had in any way, given or loaned anything to 
Secretary Fall. Is that correct? ^ * 

/ >—Wv 1 <- • ’ 


said Hon. Alva B. Adams thereby meaning and intending, as said 
Harry F. Sinclair then and there well knew and understood, to elicit 
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from him the said Harry F. Sinclair facts which then were within 
his knowledge touching the circumstances under which said lease of 
April 7, 1922, had been made, and the question whether any im¬ 
proper or unlawful means or influence had been used in the procure¬ 
ment of that lease; which said question in this count of this indict¬ 
ment mentioned then and there, as said Harry F. Sinclair then well 
knew, was a question pertinent to said matters and questions then 
and there under inquiry before said Committee as in said first count 
aforesaid; and that said Harry F. Sinclair then and there unlawfully 
did refuse to answer said last-mentioned question: Against the 

24 peace and dignity of the United States, and contrary to the 
form of the statute of the same in such case made and pro¬ 
vided. 

Tenth Count. 

And the grand jurors aforesaid, upon their^oath aforesaid, do fur- 
there present, that, on said March 22, 1924, at and within said Dis¬ 
trict of Columbia, under the circumstances and conditions and upon 
^the occasion mentioned in the first count of this indictment (the 
allegations concerning which in said first count contained are in¬ 
corporated in this count by reference as fully as if they were here 
repeated), said Harry F. Sinclair having, as in said first count set 
forth, been summoned, and having appeared and been sworn, and 
having again been summoned and having appeared, before said 
Senate Committee on Public Lands and Surveys, and said Com- 
mittee then and there being about to propound to said Harry F. 
Sinclair certain questions pertinent to said matters and questions 
then and there under inquiry before said Committee, to wit, the 
questions set forth in the counts of this indictment preceding this 
count, said Harry F. Sinclair then and there, before said questions 
were propounded to him by said Committee, unlawfully did refuse 
to answer any question which might then and there, and during the 
sessions of said Committee, be propounded to him by said Com¬ 
mittee: Against the peace and dignity of the United States, and con¬ 
trary to the form of the statute of the same in such case made and 
provided. 

PEYTON GORDON, 

United States Attomei/. 

ATLEE POMERENE and 

OWEN J. ROBERTS, 

Special Assistants to the 
United States Attorney. * 

25 (Endorsed:) Criminal No. 42060. United States vs. Harry 
F. Sinclair. Indictment: Violation Sec. 102, R. R. Refusal 

to Answer Questions as a Witness Before a Senate Committee. A true 
bill. D. C. Smithson, Foreman. 
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Demurrer of Defendant. 

Filed April 12, 1924. 

******* 

Comes now the defendant, Harry F. Sinclair, by his attorneys, 
and by leave of Court first had and obtained, hereby withdraws his 
plea of not guilty, heretofore entered to the indictment in the above 
entitled cause, and demurring, says that the said indictment in each 
and everv count thereof is bad in substance. 

MARTIN W. LITTLETON, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

G. T. STANFORD, 

Attorneys for Defendant . 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. That under the Constitution of the United States, which is the 
supreme law of the land, the Senate was without power or authority 
to require the defendant to answer any of the questions propounded 
to him, as in the indictment alleged, and his refusal to answer said 
questions, or any one of them, was not in violation of any law of the 
United States, nor can such refusal subject him to a criminal prosecu¬ 
tion therefor. 

2. That said indictment is fatally defectiye in that the 
26 several resolutions recited in said indictment, upon the au¬ 
thority of which the Committee of the Senate purported to be 
acting at the time it is alleged the defendant refused to answer the 
several questions in said indictment enumerated, haA been super¬ 
seded, and abrogated by virtue of the provisions of Senate Joint 
Resolution No. 54, passed by the Congress of the Ignited States prior 
to the time when it is alleged the defendant refused to answer the 
several questions propounded to him, as in said indictment alleged, 
and that in and by said Senate Joint Resolution No. 54, Congress 
had fully legislated upon the subject-matter, to which said questions 
may have been pertinent, as embraced within the said resolutions 
under which the said Committee of the Senate was then purporting 
to act. 

3. That the judicial powers conferred by the Constitution upon the 
Senate of the United States, as distinguished from its political and 
diplomatic powers, are: (a) That the Senate may try impeachments; 
( b ) may decide cases of contested elections thereto; (c) may de¬ 
termine the qualifications of its members; (d) may punish its mem¬ 
bers for disorderly behavior, or for failure to attend its sessions; and 
(e) by a two-thirds vote may expel a member; that the said indict¬ 
ment does not aver facts showing that the inquiry mentioned therein 
was being conducted by the said Committee of the Senate in pur- 
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suance of any of the foregoing powers conferred upon it, and in 
consequence thereof, the Committee of the Senate, was without 
power or authority to require the defendant to answer the questions 
propounded to him, or any one of them, and his refusal so to 
27 answer does not constitute a violation of any law of the United 
States. 

4. The Senate of the United States, as to all matters where, by 


the Constitution of the United States, it is endowed with and em¬ 
powered to exercise judicial functions, as distinguished from political 
and diplomatic powers, which under the Constitution it may exer¬ 
cise, is a tribunal of limited and specifically defined jurisdiction, and 
in determining the question of the power or jurisdiction of the Sen¬ 
ate to exercise any judicial functions, or do any act under its alleged 
judicial powers, no presumptions arise in favor of its jurisdiction to 
do such act or to exercise such power, but, on the contrary, the in¬ 
dictment must aver facts showing every requisite for the conferment 
of such judicial jurisdiction. • 

5. Although it may be within the power and jurisdiction of a 
Committee of the Senate to conduct an investigation under a resolu¬ 
tion of the Senate, having for its object the securing of information 
for the use of the Senate in aid of its legislative powers, as dis¬ 
tinguished from the limited judicial powers by the Constitution con¬ 
ferred upon the Senate, nevertheless, neither the Senate nor a Com¬ 
mittee of its creation has any legal authority to demand of and from 
a witness, subpoenaed to give testimony before such Committee so 
authorized and engaged, the surrender to said Committee or exhibit 
to it of any of his books, papers or documents, nor is he required to 
disclose any information concerning his private affairs or business. 

G. Even though the Committee of the Senate has conferred upon 
it authority to make an investigation, having for its object 
28 the securing of information for the use of the Senate in aid 
of its legislative powers, nevertheless it must affirmatively ap¬ 
pear that the said investigation is ordered, and has for its object the 
aid of the Senate in adopting legislation pending or to be pending 
before the Senate, and that the questions propounded to the witness 
were pertinent to such investigation, and the indictment fails to 
allege facts showing that the authority from the Senate, under which 
the Committed was acting when the questions mentioned in the in¬ 
dictment were propounded to the witness, had for its aim or object 
any such purpose as that aforesaid, and that the questions which, it 
is charged, the witness declined to answer, were pertinent to such 
investigation. 

7. The resolution under which the Committee named in the in¬ 
dictment acted in subpoenaing the defendant, and in propounding 
the questions which the accused failed to answer, fails to show that 
the Committee was acting by virtue of any authority conferred by 
the Constitution upon the Senate, either expressly or by implication, , 
iind the indictment fails to allege facts showing that the said investi¬ 
gation was ordered for, or had as its object, the aid of the Senate in 
framing or adopting legislation, but, on the contrary, shows that the- 
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said Committee was not authorized to make or conduct any inquiry 
touching any matter embraced in any of the questions set out in 
said indictment, and wholly fails to show that the said inquiry 
looked to, or had as its object, the aid of the Senate in framing or 
adopting any legislation whatsoever. 

8 . The Senate, by reason of the foregoing principles limit- 
29 ing its judicial jurisdiction, and moreover by reason of the 
provisions of the Fourth and Fifth Amendments to the Con¬ 
stitution of the United States, making the people to be secure in 
their persons, houses, papers and effects against unreasonable searches 
and seizures, and protecting them against being required to be wit¬ 
nesses against themselves, as well as the other established principles 
of the laws and government of the United States protective of the 
rights of the citizens, has no power or jurisdiction to demand of any 
citizen subpoenaed to give testimony before one of its Committees, 
the surrender, exhibition or disclosure of any of the private papers, 
documents or business of the citizen, otherwise than in the course of 
judicial proceedings, or in a direct suit prosecuted for that purpose, 
and therefore since the Committee was not authorized by the Senate 
to enter upon, make or decide any of the distinct and specific judicial 
questions as to which, by the Constitution, authority is conferred 
upon it, or to make any investigation for the purpose of aiding the 
Senate in legislation, it was without jurisdiction or power to pro¬ 
pound, and had no authority to require answers to any of the ques¬ 
tions set forth in the indictment, such as those which the accused 
declined to answer, touching his private and confidential business, 
and his refusal to answer said questions, or any one of them was not 
and is not an offense against the provisions of Section 102 of the 
Revised Statutes, or against any other law of the United States. 

9. That the indictment wholly fails to aver facts making it appear 
upon the face of said indictment that the questions propounded to 

the defendant when appearing as a witness before the Senate 
d0 Committee, or the request made of him for the production of 
any books, were pertinent to the subject under inquiry by the 
Committee of the Senate. 

10 . The indictment fails to aver any sufficient facts showing that 
the defendant had any such control of the books of the Hyvas Cor¬ 
poration, mentioned in the eighth count of the said indictment, or 
authority in respect thereto, as would enable him to comply with any 
request for the production thereof. 

11. That the indictment is bad, because: 


(a) In each and every count thereof it is vague and uncertain, in 
that it fails to show whether it is intended to charge that the ques¬ 
tions defendant is alleged to have refused to answer were pertinent 
to so much of the resolutions of the Senate as directed an investiga¬ 
tion “with particular reference to the protection of the rights and 
equities of the Government of the United States and the preservation 
of its natural resources,” or to so much of the resolution of February 
7, 1924 (S. Resolution 147), as directs the Committee “to ascertain 
what if any other or additional legislation may be advisable.” 
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(b) The first count is bad for repugnancy, because the statement 
of Senator Walsh set out therein on its face shows that it is not a 
question pertinent to any matter contained in the resolutions which 
the Committee or the Senate had any authority to compel testimony 
upon. This count further avers that facts were sought to be elicited 
concerning subsequent transactions with others in relation to lands 
covered by a lease theretofore executed by the United States, which 

lease was the subject of Joint Resolution 54, and consequently, 

31 if such facts were claimed to be pertinent to so much of the 
resolutions as directed an investigation “with particular 

reference to the protection of the rights and equities of the Govern¬ 
ment,” such investigation would be one beyond the con" ’'utional 
power of Congress, being of a judicial character and already :e sub¬ 
ject of judicial inquiry in the proper forum and upon reference of 
Congress itself. 

(c) The second count is bad for repugnancy, since the question 
itself and the facts alleged to have been sought to be elicited on their 
face show that they relate to transactions between other parties ante¬ 
cedent to the leases the subject of investigation under the resolu¬ 
tions, and, so far as any such facts might be relevant to an inquiry 
concerning the rights and equities of the United States or concerning 
any alleged scheme to defraud the United States, such inquiry is of 
a judicial nature, one beyond the cognizance of Congress, and the 
subject of judicial cognizance pursuant to Joint Resolution 54. 

(cl) The third count is repugnant, in that the question and the 
facts stated to have been sought to be elicited of the defendant on 
their face show the question was not pertinent to matters properly 
under inquiry under said resolutions. 

(e) The fourth, fifth and ninth counts are each bad, because, so 
far as the questions concerned may be claimed to be relevant to an 
inquiry to determine rights and equities of the United States, such 
inquiry is one not cognizable by the Senate and one which has by 
joint resolution of the Congress been referred to a proper 

32 judicial forum. They have no other apparent relevancy, and 
the averment that the questions were pertinent is a con¬ 
clusion of law insufficient without any statement of facts showing 
any alleged relevancy. 

(/) The sixth and seventh counts are each bad for repugnancy, 
the questions themselves on their face showing that they were not in 
any way pertinent to the matters properly under inquiry. 

(g) The eighth count is double and vague and uncertain. It 
attempts to charge as a legal conclusion (1) a refusal to answer a 
question and (2) a wilful default to produce books. The reason for 
the form of this count is apparent upon reference to Section 102 
R. S. That section constitutes one offense of one summoned to give 
testimony or to produce papers wilfully making a default, and an¬ 
other one who having appeared refuses to answer pertinent ques¬ 
tions, but makes no offense of a refusal by one having appeared to 
produce books. The count charges no facts concerning the defend¬ 
ant’s having been summoned to produce books and defaulting, but, 
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on the contrary, expressly avers that he was present. The count 
likewise fails to make a good charge of refusal to answer a pertinent 
question, because it avers that the meaning and intent of the question 
were to require the defendant to produce books. In other words, 
that no answer was sought, but an act requested to be performed. 

( h ) The tenth count clearly charges no offense under any possible 
construction of Section 102 R. S. The charge is in substance that 
before the questions set forth in the previous counts were pro¬ 
of) pounded the defendant refused to answer any question which 
might be propounded. The statute makes no attempt to 
make an offense of a statement of an intention to refuse to answer 


questions should any be asked. 

12. Assuming (although denying) that testimony or the produc¬ 
tion of documents could be compelled by the committee in aid of 
legislative functions of the Senate, and assuming (although denying) 
that any power still remained in the committee after the approval 
of Senate Joint Resolution 54 to make inquiry in aid of legislation, 
the proceedings of the Senate and the indictment show that said 
committee was not conducting such an inquiry but was instead, at 
the time of the alleged refusal to answer questions, conducting a 
fishing expedition in search of evidence relating to the judicial in¬ 
quiries theretofore instituted pursuant to Senate Joint Resolution 54. 

13. That at the times alleged in the indictment of the alleged 
refusal to answer questions the Senate of the United States had not 
been duly organized in accordance with the provisions of the Consti¬ 
tution and laws of the United States. 

14. That the journals and proceedings of the Senate show that the 
certificate required by Section 104 R. S. to be made by the President 
of the Senate under its seal to the District Attorney for the District 
of Columbia, and upon which this indictment was founded, was not 
made bv the President of the Senate but was made by Senator Moses, 
and consequently was not in conformity to the requirements of the 
statute. 

15. The indictment is bad for other reasons apparent of record. 



J lotion to Quash. 


Filed April 12, 1924. 

* * * * * * * 

Comes now the defendant. Harry F. Sinclair, by his attorneys, 
and moves the Court to quash the indictment in the above-entitled 
cause, upon the following grounds: 

First. That it appears from the indictment and from the affidavit 
herewith submitted as to the contents of the record that the defendant, 
Harry F. Sinclair, declined to answer the questions propounded to 
him. set forth in said indictment, solely on the ground that the Sen¬ 
ate Committee on Public Lands and Surveys had no jurisdiction of 
the subject-matter of such questions, but that the courts had already 
taken jurisdiction thereof. 
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Second. That it appears from the indictment and from the affi¬ 
davit herewith submitted as to the official records of the Senate Com¬ 
mittee on Public Lands and Surveys that the Committee was en¬ 
gaged solely in the consideration of a purely judicial controversy of 
which it had no jurisdiction. 

Third. That it appears from the indictment and from the affidavit 
herewith submitted as to the official records that Congress had de¬ 
liberately and fully divested itself of any jurisdiction, if any it ever 
had, to inquire into the matters to which such questions related. 

Fourth. That it appears from the indictment and the affidavit 
herewith submitted as to the official records that the sole purpose of 
the questions, and the sole object of the Committee in pro- 

35 pounding the questions, was to elicit facts relating exclu¬ 
sively to the validity of the lease upon Naval Reserve No. 3, 

known as Teapot Dome, and having no reference, directly or re¬ 
motely, to any contemplated or conceivable legislation. In support 
thereof there is attached hereto the affidavit of Harry F. Sinclair 
showing said facts, which is made a part of this motion. 

MARTIN W. LITTLETON, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

G. T. STANFORD, 

Attorneys for Defendant. 

Affidavit in Support of Motion to Quash. 

* * * * * * 3ft 

State of New York, 

County of New York, ss: 

Harry F. Sinclair, the defendant in the above-entitled cause, being 
duly sworn, deposes and says: 

That on March 22, 1924, having been subpoenaed to appear before 
the Committee on Public Lands and Surveys of the United States 
Senate, by a subpoena duces tecum to the tenor and effect as follows: 

“United States of America : 

Congress of the United States to Harry F. Sinclair, Sinclair Con¬ 
solidated Oil Co., New A"ork City, Greeting: 

Pursuant to lawful authority, you are heieby commanded to ap¬ 
pear before the Senate Committee onv Public Lands & Surveys of the 
Senate of the United States, on Friday, March 21, 1924, at 

36 ten o’clock a. m., at their Committee Room in the Senate 
Office Building, Washington, D. C., then and there to testify 

what you may know relative to the subject matters under considera¬ 
tion by said Committee, and bring with you all the books and 
records of the Hyva Corporation. 

Hereof fail not, as you will answer your default under the pains 
and penalties in such cases made and provided. 
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To Davis S. Barry, Sergeant at Arms of the Senate of the United 
States, to serve and return. 

Given under my hand, by order of the Committee, this 19th day 
of March, in the year of our Lord one thousand nine hundred and 
twenty-four. 

(Signed) E. F. SCOTT, 

Chairman Committee on Public Lands & Surveys.” 

deponent appeared before said Committee and made the following 
statement before any of the questions set out in the indictment had 
been propounded to him: 


“Statement. 

I do not decline to answer any question upon the ground that my 
answers may tend to incriminate me, because there is nothing in any 
of the facts or circumstances of the lease of Teapot Dome which does 
or can incriminate me. ^ 

In January of last year 1 was called before the Manufacturers 
Committee of the Senate\and produced all books and papers called 
for and testified fully regarding the lease of Teapot Dome and the 
organization of Mammoth Oil Company, which holds that lease. 
On October 28th last past, I came before your Committee and 
answered all questions put to me by your Committee in respect to the 
lease of Teapot Dome and the organization of Mammoth Oil Com¬ 
pany and was excused. In the afternoon of the same day I was re¬ 
called and answered all questions put to me by your Committee and 
was again excused. On December 4th, last past, I was called again 
before your Committee and answered all questions put to me and 
had my auditor present, who also testified. I was requested to 
furnish the Committee with certain papers and memoranda, which 
was promptly done. On December 27th, last past, I was again called 
before your Committee and answered all questions put to me and 
produced all books, and papers asked for by the Committee. I was 
then excused until the 4th of January, on which date I again ap¬ 
peared and answered all questions put to me by the Committee and 
produced all books and papers asked for, and I was finally 
37 e xcused from further attendance. ■* 

Thus, it appears that I have been before your Committee 
at five different sessions and answered all questions and produced all 
books and papers called for, aiyl I w as f inally excus ed from furth er 
atfej^dance. I went abroad on busm^ss'^^iLL'iTtfdnSeen delayed 
Owing to the necessity of my attendance on your hearings, as I had 
a perfect right to do, without secrecy and without evasion. 

When I appeared before your Committee at these dates and 
answered your questions and produced all books and papers asked 
for, your Committee was acting under Senate Resolution 282 of the 
Sixty-seventh Congress, which authorized you: 
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‘To investigate the entire subject of leases upon naval oil reserves, 
with particular reference to the protection of the rights and equities 
of the United States and the preservation of its natural resources.’ 

Since the date of my last appearance before your Committee, and at 

the instance of your Committee, the Senate and House passed Senate 

Joint Resolution No. 54, which has been signed by the President. 

I make that resolution a part of this statement: U U 

1 0 trtU. AW' 

‘Whereas it appears from evidence taken by the Committee on 
Public Lands and Surveys of the United States that certain lease of 
naval reserve No. 3, in the State of Wyoming, bearing date April 7, 
1922, made in form by the Government of the United States, through 
Albert B. Fall, Secretary of the Interior, and Edwin Denby, Secre¬ 
tary of the Navy, as lessor, to the Mammoth Oil Co., as lessee, and 
that certain contract between the Government of the United States 
and the Pan American Petroleum and Transport Co., dated April 25, 
1922, signed by Edward C. Finney, Acting Secretary of the In¬ 
terior, and Edwin Denby, Secretary of the Navy, relating among 
other things to the construction of oil tanks at Pearl Harbor, T. H., 
and that certain lease of naval reserve No. 1, in the State of Cali¬ 
fornia, bearing date December 11, 1922, made in form by the Gov¬ 
ernment of the United States through Albert B. Fall, Secretary of 
the Interior, and Edwin Denby, Secretary of the Navy, as lessor, to 
the Pan American Petroleum Co., as lessee, were executed under 
cir cumstances indicating f raud and corruption; and 
~ r Whereas the said leases ancTcontract were entered into without 
authority on the part of the officers purporting to act in the execu¬ 
tion of the same for the United States and in violation of the 
38 laws of Congress; and 

‘Whereas such leases and contract were made in defiance of 
the settled policy of the Government, adhered to through three suc¬ 
cessive administrations, to maintain in the ground a great reserve 
supply of oil adequate to the needs of the Navy in any emergency 
threatening the national security; 

‘Resolved, etc., That the said leases and contract are against the 
public interest and that the lands embraced therein should be re¬ 
covered and held for the purpose to which they were dedicated; and 

‘Resolved, further, That the President of the United States be, and 
he hereby is, authorized and directed immediately to cause suit to be 
instituted and prosecuted for the annulment and cancellation of the 
said leases and contract and all contracts incidental or supplemental 
thereto, to enjoin the further extraction of oil from the said reserves 
under said leases or from the territory covered by the same, to secure 
any further appropriate incidental relief, and to prosecute such 
other actions or proceedings, civil and criminal, as mav be war¬ 
ranted by the facts in relation to the making of the said leases and 
contract. 

‘And the President is further authorized and directed to appoint, 
by and with the advice and consent of the Senate, special counsel 
who shall have charge and control of the prosecution of such litiga- 
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tion, anything in the statutes touching the powers of the Attorney 
Generafof the Department of Justice to the contrary notwithstand¬ 
ing/ 

Ttpq rpsolii tjon. in effect, denounce* the lease between the Govern¬ 
ment and the Mammoth Oil Company, of which I am President, as 
v mrl hprnnsp of fraud and corruption and for want of lawful au¬ 
thority on the part of the Secretary of the Navy and the Secretary 
of the Interior to execute it. / This is an assertion that under the 
‘rights and equities’ of the United States the land covered by the 
lease of Teapot Dome belongs to the United States. \ The resolution 
further asserts that the lease was made ‘in defiance of the settled 
policy of the Government, adhered to through three successive ad¬ 
ministrations, to maintain in the ground a great reserve supply of 
oil, adequate to the needs of the Navy in any emergency threatening 
the national security/ This As a definite outl ine of the policy of 
the Government with respect to the ‘preservation of its natural re¬ 
sources/ The resolution further declares said lease is ‘against the 
public interest and the lands embraced therein should be le- 
39 covered and held for the purpose to which they were dedi¬ 
cated/ This is a further definite declaration of the policy of 
the Government for the ‘preservation of its natural resources/ It 
further provides: 

‘That the President of the United States be, and he hereby is, • 
authorized and directed immediately to cause suit to be instituted 
and prosecuted for the annulment and cancellation of the said leases 
and contract and all contracts incidental or supplemental thereto; 
to enjoin the further extraction of oil from the said reserves under 
said leases or from the territory covered by the same, to secure any 
further appropriate incidental relief and to prosecute such other 
actions or proceedings, civil and criminal, as may be warranted by 
the facts in relation to the making of said leases and contract/ 

The President was further authorized to employ special counsel to 
prosecute such litigation and in a further resolution instituted in 
the House, one hundred thousand dollars was appropriated to cover 
the expenses incurred in such litigation. 

Thereafter the President, by and with the advice and consent of 
the Senate, did appoint counsel, who were duly sworn and took their 
office as Special Counsel to the Government authorized by said Sen¬ 
ate Joint Resolution No. 54, and the said counsel by bill of com¬ 
plaint in the District Court of the United States for the District of. 
Wyoming, sued the Mammoth Oil Company, the holder of the lease, 
the Sinclair Crude Oil Purchasing Company and the Sinclair Pipe¬ 
line Companv and applied for relief bv temporary injunction and 
receivers, which was granted. In said bill of complaint it is charged 
in paragraph 28: 

‘In negotiating and concluding said agreement said Albert B.. 
Fall and said Hairy F. Sinclair, acting for and on behalf of the 
defendant Mammoth Oil Company, did fraudulently and covinously 
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combine, confederate and conspire, in the manner and in the acts 
hereinabove set forth and other matters and things, to defraud the 
United States of America: 

‘(a) By granting said lease upon said naval petroleum lands in 
violation of law; 

‘(6) To favor and prefer said defendant Mammoth Oil Company 
over and above other persons desirous of taking lease upon said 
lands;. 

‘(c) To insure to said defendant Mammoth Oil Company the 
valuable right to receive and take to exhaustion all of the oil and gas 
which might be obtained from said lands in said agreement men¬ 
tioned ; 

‘(d) To lease the said lands to said defendant Mammoth 
40 Oil Company by said agreement at an inadequate, improper 
and fraudulent consideration/ 

And thereafter the said Special Counsel, acting for the Government, 
made an official announcement that application had been made for 
the organization of a Special Grand Jury in the District of Columbia, 
for the purpose of inquiring into offenses and crimes growing out of 
the circumstances attending the execution of this lease. 

/ It is perfectly clear, therefore, from the language of the resolution 
that your Committee by reason of any constitutional power which it 
may possess or by virtue of the resolution under which it is acting is 
not^ now-engag ed, nor g ould it b e engaged in an investigation ‘with 
particular reference^to the protection of the rights ancTequities of the 
United States and the preservation of its natural resources;’ becaus e 
the Senate, from whom you derive your authority, has unanimo usly 
passed upon all questions embraced within that authorizatiori'~and 
exhausted whatever power or authority it had in the premises. It is 
further perfectly clear that the Congress and the President have 
made of the whole matter a judicial question, determinable solely by 
the courts of the country, and such question is now actually pending 
in the District Court of the United States for the District of Wyoming 
and whatever criminal act is claimed is about to be investigated by a 
Special Grand Jury of the District of Columbia. With due respect 
to your Committee, I claim that you are without any jurisdiction to 
question me further regarding the procurement of the lease or the 
validity thereof or any fact or circumstance pertaining thereto; that 
such an examination of me by your Committee would not only be 
clearly outside of your jurisdiction but would be, in effect, an exami¬ 
nation before trial in a civil action between the Government and the 
Company I represent, by a body of men wholly unauthorized by law 
and in a wholly unauthorized manner. Or, if your examination 
should be directed toward eliciting facts concerning fraud or cor¬ 
ruption your Committee in effect would have constituted itself a 
grand jury as to a matter which Congress and the President, by , 
Joint Resolution 54, have directed should be presented to the con¬ 
stitutional authorities of the country. 

I am the President of the Mammoth Oil Company and as such 
represent all others interested in that Company, I negotiated the 
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lease of Teapot Dome and am responsible for those negotiations. 
Any pertinent question which your Committee could ask would 
necessarily relate to the procurement of that lease and its validity. 
You and" the body from which you derive your authority have 
already sat in judgment on these questions and remitted them to 
courts of proper jurisdiction. I shall reserve any evidence 1 

41 may be able to give for those courts to which you and your 
colleagues have deliberately referred all questions of which 

you had any jurisdiction and shall respectfully decline to answer 
any questions propounded by your Committee.” 

That the facts set forth in said statement are true of deponent's 
own knowledge, and, where public records or acts are recited in said 
statement, are upon information, which he believes to be true. 

Deponent further says, upon information and belief, that since 
the making of the foregoing statement by him before the said Com¬ 
mittee of the Senate, the Chief Justice of the Supreme Court of the 
District of Columbia, upon the request of the United States District 
Attorney in and for said District, has directed that a Special Grand 
Jury be summoned to appear in said Court on April 16, 1924, which 
deponent verily believes has been summoned for the purpose of 
investigating the matters as directed by said Senate Joint Resolu¬ 
tion 54. 

Deponent further says, that, following the statement made by him 
before the Senate Committee on Public Lands and Surveys, as here¬ 
inbefore set out, discussion was had in deponent’s presence by said 
Committee in open session with respect to the power and authority 
of the Committee to question deponent, as will appear from the 
official record of the hearings before the Committee on Public Lands 
and Surveys of the United States Senate in re Naval Oil Leases. 
During said discussion, the following occurred: 

‘‘Senator Adams: I move, that we proceed, Mr. Chairman, with 
the examination of Mr. Sinclair. 

Senator Bursum: Mr. Chairman, I move an amendment to that 
motion, that such examination shall not relate to any matter now 
pending in the Federal court in which case Mr. Sinclair may 

42 be a defendant. 

Senator Dill: Mr. Chairman, that is the same thing as 
saying that he shall not be called, because the committee has no 
interest in anything except the cases before the court. 

Senator Bursum: Not necessarily. We may have other questions. 
The Senator from Montana referred yesterday to pending legisla¬ 
tion. There may be other matters. I do not mean to say that Mr. 
Sinclair is disqualified as a witness on matters relating to pending 
legislation. 

Senator Dill: No; but they touch naval oil reserves and the leasing 
of reserves, and that certainly touches this case. 

Senator Bursum: If they are pending in court, it seems to me 
there ought not to be two courts. 

Senator Walsh of Montana: I stated yesterday, Mr. Chairman, and 
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nobody lias undertaken to contradict it, that there is no rule ol law 
in any court which excuses a man from testifying because of matters 
involved in some litigation pending elsewhere. . 

Senator Bursum: It is not pending elsewhere. It is only pending 
in one place. It is pending in the Federal court. 

Senator Walsh of Montana: That is elsewhere. That is some liti¬ 
gation somewhere else, not right before this committee. A man is 
never excused from testifying in one court because he has litigation 
involving the same matter in some other court. 

Senator Spencer: I think Senator Walsh is entirely right about 
that. 

Senator Bursum: I would not construe this committee as a court, 
however. 



Senator Spencer: I think Senator Walsh is entirely right about 
that. As to any question of right, the point of the Senator from 
New Mexico, as I gather it, would not apply to the right of the wit¬ 
ness to be excused because he had a case pending. If it had any 
materiality, it would apply to our sense of fairness in trying to get 
from him facts in connection with matters in which he was already 
being sued at our instance, but he has no right to claim exemption 
from our examination merely because he has a case pending. I sug¬ 
gest, Mr. Chairman, that the witness be called, and the matter come 
up when the questions are asked. 

The Chairman: Will you state your motion again, Senator Bur¬ 
sum? 


Senator Bursum: My motion was that in the examination the 
inquiry shall not relate to pending controversies before any of the 
Federal courts in which Mr. Sinclair is a defendant, and which 
questions would involve his defense. 

Senator Dill: Mr. Chairman, before that motion is put, if that 
motion is carried, does that preclude questions regarding the Mam¬ 
moth Oil Company and the Sinclair companies and the handling of 
their stocks and the transactions in connection with them? 


Senator Bursum: Well, it relates to the case. 

43 Senator Dill: Then, we should vote this question down. 

Senator Walsh of Montana: Of course we will vote it down. 


It is the same thing as the general proposition. If we do not ex¬ 
amine Mr. Sinclair about those matters, there is not anything else to 
examine him about. Then I have not anything else that I want to 
examine him about.” 


Thereupon Senators Walsh and Adams, speaking for the Com¬ 
mittee, propounded to deponent the questions appearing in the in¬ 
dictment in the above-entitled cause. 


Deponent is advised and believes that said Committee on Public 
Lands and Surveys, since the beginning of the hearings respecting 
oil leases pursuant to the resolutions set out in the indictment, up to 
and including March 22, 1924, was engaged throughout upon a 
judicial inquiry concerning the validity of the leases set forth in said 
indictment, as will appear from an examination of the minutes of 


so 


HARRY F. SINCLAIR VS. UNITED STATES OF AMERICA. 


its proceedings during said time which are hereto attached and 
made a part hereof. 

HARRY F. SINCLAIR. 

Subscribed and sworn to before me this 11th day of April, A. D. 
1924. 

[seal.] WILLIAM SCULLY, 

Notary Public, Kings County, No. 437. 

Kings County Register’s No. 5047. 

Certificate filed in New York County No. 111. 

New York County Register’s No. 5277. 

My commission expires March 30, 1925. 


44 Motion to Strike Out Defendant's Motion to Quash. 

Filed April 18, 1924. 

******* 

Comes now the United States, by Peyton Gordon, its attorney in 
and for the District of Columbia, and moves the Court to strike out 
the motion to quash and the affidavit in support thereof, heretofore 
filed herein by defendant Harry F. Sinclair. 

PEYTON GORDON, 

United States Attorney. 

ATLEE POMERENE, 

OWEN J. ROBERTS, 

Special Assistants to the United States Attorney 

in and for the District of Columbia. 


Memorandum. 

Among the points of law to be urged in support of the foregoing 
motion to strike are the following: 

1. That the motion to quash is, on its face, insufficient in law to 
entitle the defendant to the relief asked in that it fails to set forth 
any matter on account of which the indictment should be quashed. 

2. That the matters of fact sought to be raised by the motion to 
quash and supporting affidavit are extrinsic to the indictment and 
are not the basis or ground of a motion to quash. 

3. That the matters sought to be raised by the motion to quash 
and supporting affidavit are matters of defense to the merits and 
should be raised under the general issue plea of not guilty. 
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45 Memorandum Opinion. 

Filed July 14, 1924. 

******* 

The defendant moves to quash and demurs to the indictment 
herein, charging him with violating Section 102, R. S. U. S., by 
refusing to answer certain questions put to him by the Senate Com¬ 
mittee on Public Lands and Surveys. The section declares guilty 
of a misdemeanor— 

‘‘Every person who having been summoned as a witness by the au¬ 
thority of either House of Congress, to give testimony or to produce 
papers upon any matter under inquiry before either House, or any 
committee of either House of Congress, wilfully makes default, or 
who, having appeared, refuses to answer any question pertinent to 
the question under inquiry,” etc. 

Certain charges having been brought to the attention of the Sen¬ 
ate of the United States affecting the integrity of Government leases 
of Naval Oil Reserves, in California and Wyoming, there was 
adopted, April 29, 1922, S. R. 282, authorizing its Committee on 
Public Lands and Surveys— 

"to investigate this entire subject of leases upon Naval Oil Reserves 
with particular reference to the protection of the rights and equities 
of the Government of the United States and the preservation of its 
natural resources, and to report its findings and recommendations to 
the Senate.” (Italics supplied.) 

The resolution was amended, June 5, 1922, by S. R. 294, authoriz¬ 
ing the employment of counsel and the summoning of witnesses, 
etc.; and further amended, February 5, 1923, by S. R. 434, con¬ 
tinuing the foregoing resolutions in force, etc. 

By S. R. 147 (adopted February 7, 1924), the committee 

46 named was authorized— 

"to investigate this entire subject of leases upon naval oil reserves, 
with particular reference to the protection of the rights and equities 
of the Government of the United States and the preservation of its 
natural resources, and to ascertain what, if any, other or additional 
legislation may he advisable, and to report its findings and recom¬ 
mendations to the Senate.” (Italics supplied.) 

The resolution further authorized the committee to employ coun¬ 
sel, to require the attendance of witnesses, and. upon refusal to 
answer, such witnesses to be punished as prescribed by law. 

By S. J. R. 54 (approved February 8, 1924), the leases abbve 
mentioned were denounced as invalid, and the President was au¬ 
thorized to employ special counsel to institute civil proceedings for 
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their cancellation, and any criminal prosecution in respect of the 
alleged corruption in making the leases. 

Following the adoption of said S. R. 147, supra, defendant, March 
19, 1924, was summoned to appear before said Senate committee to 
give testimony and to produce papers; he appeared, March 22, 1924, 
and was duly sworn as a witness. Thereupon, certain questions were 
put to him/alleged in the indictment to have been pertinent to the 
matters and questions then and there under inquiry before the com¬ 
mittee; he refused to answer (not, however, upon the ground of self- 
incrimination;), and, because of such refusal, the present indictment 
was returned. 

1 . 


The Government contends that (excluding self-incrimination), 
Congress may provide for the punishment of witnesses who refuse 
to furnish information needed as a basis for legislation. 

47 The defendant denies this, insisting that Congress may not 

compel testimony from a witness when it is acting in a 
legislative capacity—that such asserted right would violate the Fourth 
and Fifth Amendments; and that Congress may only compel testi¬ 
mony in the exercise of the judicial or quasi-judicial functions com¬ 
mitted to it by the Constitution, namely: decision of cases involving 
the election and qualification of its members; compelling their at¬ 
tendance and punishing them for absence or disorderly behavior; 
and the trial of impeachments. 

The question is of grave importance, since, without the power to 
compel testimony, Congress, in its need of information in discharge 
of its legislative function, will be largely limited to such information 
as may be given it freely and voluntarily; whereas, with such power, 
the right of the people to be secure, in person, house, papers and 
effects, from forcible intrusion and compulsory exposure, will be 


made subservient to the will of Congress, restrained only by its good 
faith. 


Apparently, the precise question here involved, arising under said 
Section 102 (enacted in 1857), thus far has had no judicial con¬ 
struction, except to the limited extent below stated. 

Thus, in the case of Kilbourn v. Thompson, (103 U. S., 163; de¬ 
cided, January 24, 1881; rescinded and redecided, February 28, 
1881) there was involved a situation wherein Congress had engaged 
in what was comprehensively described (in the opinion of the Court), 
as “a fruitless investigation into the personal affairs of individuals 
that is to say. an investigation which “could result in no valid 
48 legislation on the subject to which the inquiry referred.” 

The opinion affirms the authority of Congress, (a) to pun¬ 
ish its members, (even to the extent of imprisonment), for disor¬ 
derly behavior, or, (/>) to compel (under like penalty), the attend¬ 
ance of absent members; (c) in cases involving the election and 
qualification of its members, to examine witnesses and inspect papers, 
subject to the usual rights of witnesses in such cases; and, ( d) f in 
case of impeachment of officers of the Government, to compel the 
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attendance of witnesses and their answer to proper questions, in the 
same manner, and by the use of the same means, that courts of jus¬ 
tice can in like cases. 

The opinion proceeds: 

“Whether the power of punishment in either House by fine or 
imprisonment goes beyond this or not, we are sure that no person 
can be punished for contumacy as a witness before either House, 
unless his testimony is required in a matter into which that House 
has jurisdiction to inquire, and we feel equally sure that neither of 
these bodies possesses the general power of making inquiry into the 
private affairs of the citizen.” 

Speaking of the right, or otherwise, to punish the citizen for con¬ 
tempt as one necessary to enable either House of Congress to exer¬ 
cise successfully its functions of legislation, the opinion thus stated: 

“This latter proposition is one which we do not propose to decide 
in the present case, because we are able to decide it without passing 
upon the existence or non-existence of such a power in aid of the 
legislative function (Italics supplied.) 

• Next in point of time is the case of Chapman, (166 U. S., 661; 
decided, April 19, 1897), who was indicted, under said Section 102, 
for refusing to answer certain questions put to him by a com- 
49 mittee of the Senate which was engaged in investigation 
charges made reflecting upon the integrity of members of the 

Senate. 

Pausing for a moment, it will be noted that the situation present 
in the Chapman case was essentially different from that in the Kil- 
bourn-Thompson case, supra: in the latter case, there was involved 
neither an inquiry into a matter as a basis for legislation, nor an in¬ 
quiry in connection with the exercise by Congress of one of its 
judicial or quasi-judicial functions; but an inquiry solely into the 
private affairs of a citizen; whereas, in the Chapman case, the Senate 
was engaged in an investigation which involved the possible censure 
or expulsion of members of that body. 

There, counsel for Chapman, as in the instant case, challenged 
the constitutionality of the law. As to this, the Supreme Court, in 
its opinion, stated: 

“Under the Constitution, the Senate of the United States has the 
power to try impeachments; to judge of the elections, returns, and 
qualifications of its own members; to determine the rules of its pro¬ 
ceedings, punish its members for disorderly behavior, and, with the 
concurrence of two-thirds, expel a member; and it necessarily pos¬ 
sesses the inherent power of self-protection.” 

It was further stated, in the opinion : 

“The Senate, by the action taken, signifying its judgment that it 
was called upon to vindicate itself from aspersion and to deal with 

5—4213a 


HARRY F. SINCLAIR VS. UNITED STATES OF AMERICA. 


o-± 

such of its members as might have been guilty of misbehavior and 
brought reproach upon it, obviously had jurisdiction of the subject- 
matter of the inquiry it directed, and power to compel the attendance 
of witnesses, and to require them to answer any questions pertinent 
thereto. And the pursuit of such inquiry by the questions pro¬ 
pounded in this instance was not, in our judgment, a viola- 

50 tion of the security against unreasonable searches and seizures 
protected by the 4th Amendment.” 

The Court concluded its opinion, by stating: 

“In our opinion, the law is not open to constitutional objection.” 
etc. 

Next, and last to be considered, is the case of Henry v. Henkel, 
(235 U. S., 219; decided, November 30, 1914). That case involved 
a situation of fact quite similar to the case at bar, in this, that a 
resolution of the House of Representatives authorized its committee 
on banking and currency to investigate and report as to the financial 
affairs and activities of national banks, interstate corporations, and 
groups of financiers, as a basis for remedial and other legislative pur¬ 
poses, with authority in the committee to send for persons and papers, 
and to swear witnesses. 

Henry, a banker in New York, was called by the committee and 
examined as a witness; he answered certain questions but refused to 
answer others (concerning the names of persons composing a New 
York syndicate), claiming that it would be dishonorable to reveal 
the names of his customers, unless compelled to do so. For his 
refusal, he was indicted in the District of Columbia, arrested in New 
York, and there held for removal. Thereupon, he sued out a writ 
of habeas corpus, (U. S. District Court, Southern District of New 
York); which writ, upon hearing, was discharged (207 Fed., 805); 
the case was appealed to the Supreme Court of the United States, and 
the judgment of the District Court affirmed. (235 U. S., 219.) 

It may be here remarked that the opinion of the District Judge 
(Mayer), upheld the right of the committee to compel an 

51 answer by petitioner to the questions put to him; and this 
notwithstanding the fact that there the committee, as here, 

was seeking information in respect of the exercise of a purely legis¬ 
lative function. 

The Supreme Court, however, did not find it necessary to decide 
the important jurisdictional question so presented, and which was 
earnestly urged upon it; since it held, that that question, and all 
other controverted issues in the case, “are for the determination of 
the courts of the District of Columbia when the defendant is therein 
put to his trial.” 

It is interesting, however, to note that, in its opinion, the Supreme 
Court states the exact contention there present substantially as it is 
here present: the defendant contends that, in view of the provisions 
of the Fourth Amendment to the Constitution, neither House can 
compel a citizen to disclose his private affairs as a basis for legisla - 
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lion; whereas, the Government, on the other hand, contends and 
insists that Congress may provide for the punishment of witnesses 
who (excluding self-incrimination), fail to furnish information 
deemed necessary as a basis for legislation. 

It will be thus seen that the exact issue here present was squarely 
before the court; and, having stated that issue in precise terms, the 
court, in its opinion, proceeded: 

“These important and far-reaching questions, though elaborately 
argued, should not be decided on this record, in view of the rule, 
relied upon by the Government, that such issues must primarily be 
determined by the trial court.” 

52 It results that, notwithstanding its prior decisions in the 
Kilbourn-Thompson and Chapman cases, supra, the funda¬ 
mental question here involved, was considered by the Supreme Court, 
in the Henry case, (1914), as then still open and undecided; and 
the Supreme Court so left it, and so it has ever since remained. 

To make the matter perfectly clear, it may be here repeated, that 
the Supreme Court of the United States, upon two separate occasions, 
widely separated in years—to be precise, thirty-three years, (Kil- 
bourn case in 1881, and Henry case in 1914, supra,) in explicit and 
express language, distinctly declined to pass upon the precise ques¬ 
tion here involved, because it was not, in either said case, necessary 
so to do. 

If, therefore, the asserted lack of lawful authority in Congress to 
compel the testimony of witnesses inlaid of. or as a basis for, legis¬ 
lation—in other words, when Congress is acting in a purely legisla¬ 
tive capacity—was not so obvious or apparent as to call for an ex¬ 
pression of opinion by the highest judicial tribunal of this Govern¬ 
ment, upon the two several occasions in the past when that exact 
question was pressed upon it for decision, (supra) ; it would seem 
more appropriate that such lack of lawful authority in Congress, if 
such there be, should be adjudged by the appellate tribunal, rather 
than by the trial court. 

The rule has several times been announced by the Supreme Court 
that when courts are called upon, in the course of the administration 
of the law, to consider whether an act of Congress is within 

53 its constitutional authority, a due respect for a coordinate 
branch of the Government requires that it shall only be de¬ 
cided that it has transcended its powers when it is so plain that the 
duty cannot be avoided (Trade-Mark Cases, 100 U. S., 82, 96); or. 
as otherwise expressed by the same court (Sinking Fund Cases, 99 
id., 700, 718): 

“It is our duty, when required in the regular course of judicial 
proceedings, to declare an act of Congress void if not within the 
legislative power of the United States; but this declaration should 
never be made except in a clear case. Every possible presumption 
is in favor of the validity of a statute, and this continues until the 
contrary is shown beyond rational doubt. One branch of the Gov- 
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eminent cannot encroach on the domain of another without danger. 
The safety of our institutions depends in no small degree on a strict 
observance of this salutary rule.” 

And the Court of Appeals of this District has thus expressed itself, 
concerning the same matter (Naganab v. Hitchcock, 25 App. D. C., 
200 ): 

“We are met at the very outset by authoritative decisions of the 
court of last resort laying "down a general rule by which the courts 
are to be governed when they are asked to declare an act of Congress 
unconstitutional and enjoin the executive officers from administering 
it. As has been said, ‘every possible presumption is in favor of the 
validity of the statute, and this continues until the contrary is shown 
bevond a rational doubt.’ ” 

1/ 

Tn view of what has been above shown concerning attacks here¬ 
tofore made upon the constitutionality of said Section 102, and the 
failure of the court of last resort to pass upon the question (because 
not then required, by the record before it, to do so) ; as well, also, in 
view of the rule, so announced by the Supreme Court and by the 
Court of Appeals, supra, this Court is of opinion, that the question 
stated should be resolved against the defendant, and in favor 
54 of the existence of power in Congress to compel pertinent 
(legally relevant), testimony in aid of the exercise of its 
legislative function; excluding, of course, self-incrimination. 

2 . 

It is next urged by defendant that, by the adoption of S. J. R. 54, 
the Senate was deprived of jurisdiction to make any further investi¬ 
gation under S. R. 282 (as amended), as well under S. R. 147 (of 
February 7, 1924); in other words, that, by referring to the courts 
for determination and adjudication, the question of the alleged in¬ 
validity of the several leases of naval oil reserves, supra, the Senate 
had divested itself of jurisdiction further to investigate the subject 
of such leases upon naval oil reserv es, etc. 

Undoubtedly, a part of the subject-matter of the Senate investiga¬ 
tion had been accomplished when, as a result thereof, S. J. R. 54, 
was approved, referring to the courts, for adjudication, the question 
of the validity of the leases upon naval oil reserves; and which reso¬ 
lution was followed by the institution of appropriate judicial pro¬ 
ceedings; but that fact alone falls short of exhausting the entire 
subject-matter of the investigation itself, which latter has not even 
yet been completed. 

3. 

Next, it is urged by defendant that, even if power exists in Con¬ 
gress to compel testimony in aid of the discharge of its legislative 
functions, the indictment, to be good, must show, by proper aver¬ 
ments, that the Senate committee was engaged in an investigation 
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having for its object the acquiring of information for legislative 
purposes; and must further show, by proper averments, that 

55 the questions asked, and the answers sought to be elicited 
thereto, were pertinent; or, as stated in the brief of counsel 

for defendant: 

“It is elementary that it is not sufficient in an indictment to 
charge an offense by simply following the language of the statute 
where the statute itself, as here, is elliptical.” 

The Government, on the other hand (both in its brief and in oral 
argument), contends, that the reasons so advanced by defendant are 
unsound; adding: 

“It is generally sufficient to allege a crime in the language of the 
statute. Every count of the indictment alleges that the question 
was pertinent to the question under inquiry. If the defendant 
desires to traverse this averment, he should do so under the plea of 
the general issue, and offer his proofs accordingly * * * 

“It is, of course, admitted that whether a question is or is not 
pertinent to the matter under inquiry is a judicial question;” 

While the law under which this indictment was returned refers to 
“any” matter under inquiry, the Supreme Court, in the Chapman 
case, supra, construed the word “any” as limited, in application, to 
matters: (a) within the jurisdiction of the two Houses of Congress, 
and before them for consideration and proper for their action; (b) 
to questions pertinent thereto; and, (c), to facts or papers bearing 
thereon. 

This branch of the case does not seem to require extended dis¬ 
cussion. Whether a question propounded to a witness is or is not 
pertinent to the matter under inquiry not only is, but is conceded 
by Government counsel to be, a judicial question; therefore, it would 
seem necessarily to follow that the pertinency of the questions pro¬ 
pounded, answers to which were refused, must be made rea- 

56 sonably to appear from appropriate averments set forth in 
the indictment. 

It would be a strong thing to say that any question, no matter 
how irrelevant or lacking in pertinency to the question under in¬ 
quiry, might be made the subject of indictment, under the mere 
statement therein (but which would be nothing more than the mere 
statement of a legal conclusion), that it was pertinent; and then 
drive the person so indicted to the plea of the “general issue,” and 
the offer of his proofs to disprove the allegation of such conclusion. 

If the question of pertinency be one for judicial determination 
(as it concededly is), it imposes no insuperable difficulty on the 
prosecution to make a reasonable showing in that regard, by ap¬ 
propriate averment in the indictment; whereas, to accept the plead¬ 
er’s bare statement of the legal conclusion of pertinency, without 
averment of facts fairly tending to support the conclusion stated, 
would impose upon the defendant the hardship and injustice of 
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going to trial and the submission of proofs, with the conceivable 
result that the court would be compelled to withdraw the case from 
the jury, upon the conclusion of the testimony, because it thereby 
appeared that the questions propounded were not pertinent, even 
though alleged to be so in the indictment. (Searle’s case, 25 Wash. 
Law Rep., 384; Shriver’s ease, id., 414.) 

Conclusion. 


Without further prolonging this memorandum opinion; and, 
having in mind the several counts of the indictment, and the 

57 matters urged in support thereof, and in opposition thereto; 
and, applying the general principles above stated; the Court 

is of opinion: 

(1) That the first, second, fourth, fifth, eighth and ninth counts 
of the indictment embrace questions pertinent to the subject-matter 
under inquiry; and that Congress had lawful authority to require 
answers thereto; and, further, 

(2) That the third, sixth, and seventh counts thereof do not 
embrace questions pertinent to the subject-matter under inquiry; 
and that the tenth count does not aver an offense under the statute. 

Let appropriate order be entered herein, (a) overruling the motion 
of the Government to strike out defendant’s motion to quash; (b), 
overruling the motion of the defendant to quash; (c), overruling the 
demurrer of defendant as to the first, second, fourth, fifth, eighth, 
and ninth counts of the indictment; and, (d ), sustaining said de¬ 
murrer as to the third, sixth, seventh, and tenth counts thereof. 

In view of the questions here involved, and which the Supreme 
Court has described as “important and far-reaching;” as well the 
desirability of having the same finally settled by an appellate tri¬ 
bunal, the defendant may have leave to plead over in twenty (20) 
days; in order that, if so advised, he may have reasonable oppor¬ 
tunity to apply to the Court of Appeals for the allowance of special 
appeal from the order to be entered herein; and which special ap¬ 
peal, if allowed, may expedite a final decision by the court 

58 of last resort. 

A. A. HOEHLING, 

Justice. 

Julv 14, 1924. 

Supreme Court of the District of Columbia. 

Thursday, July 17th, A. D. 1924. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Bailey presiding. , 

******* 

By Hoehling, J. • 

Come the parties aforesaid in manner as aforesaid, and the Court 
having fully considered of and being advised upon the demurrer of 
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the defendant, filed herein April 12, 1924, to the indictment re¬ 
turned herein March 31, 1924, the motion of the defendant to quash 
the indictment, with the papers supporting the same, and the motion 
of the United States to strike out the defendant’s motion to quash, 
it is now and here on the 17th day of July, 1924, and in pursuance 
of the memorandum opinion of the Court heretofore filed, 

Ordered and adjudged that the motion of the United States to 
strike out the defendant’s motion to quash be and the same is hereby 
overruled, the motion to quash be and the same is hereby overruled, 
the demurrer of the defendant to the first, second, fourth, fifth, 
eighth and ninth counts of the indictment be and the same hereby 
is overruled, and the demurrer of the defendant to the third, sixth, 
seventh and tenth counts be and the same is hereby sustained and 
the said third, sixth, seventh and tenth counts, of the said 

59 indictment be and the same hereby are for nothing held; 
and leave is given the defendant to plead over to the remain¬ 
ing counts of the indictment within twenty days in order that if he 
be so advised he may have reasonable opportunity to apply to the 
Court of Appeals for the allowance of a special appeal from this 
order. 

Order Allowing Special Appeal. 

Filed September 2, 1924. 

******* 

On consideration of the petition for the allowance of a special — 
in the above entitled cause from the order of the Supreme Court of 
the District of Columbia overruling demurrer and motion to quash, 
entered therein on July 17, 1924, it is by the Court this day ordered 
that said appeal be, and the same is hereby, allowed. 

Per Mr. Justice ROBB, 

Senior Associate Justict. 

August 28, 1924. 

A true copy: 

[seal.] HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

60 Stipulation. 

Filed September 10, 1924. 
******* 

It is hereby stipulated and agreed between counsel for the United 
States and counsel for the defendant that in making up the tran¬ 
script of record on the appeal in the above entitled cause, the printed 
record of the hearings before the Committee on Public Lands and 
Surveys of the Senate of the United States, consisting of twelve 
volumes, filed by the defendant as an exhibit to the affidavit in sup- 
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port of his motion to quash, need not be incorporated as a part of the 
transcript of record on this appeal; and that on the hearing of this 
cause in the Court of Appeals either party may use so much of the 
said printed record of the Committee on Public Lands and Surveys 
of the Senate of the United States as he or they may desire, with the 
same force and effect as if the same was produced at large in the 
transcript of record or was sent up with it. 

ATLEE POMERENE, 

OWEN J. ROBERTS, 

Attorneys for the United States. 
MARTIN W. LITTLETON, 

G. T. STANFORD, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

Attorneys for the Defendant. 

61 Assignments of Error. 

Filed September 10,1924. 

******* 

1. The Court erred in overruling the demurrer of the defendant 
as to the first, second, fourth, fifth, eighth and ninth counts of the 
indictment, and in holding that the Congress of the United States 
had power and authority to require the defendant to answer the 
questions set forth in each of said counts of the indictment. 

2. The Court erred in holding that the Congress of the United 
States had power and authority to require the defendant to answer 
questions propounded to him in the course of an investigation being 
conducted by a committee of the Congress for the purpose of eliciting 
information to aid the Congress in the exercise of its functions while 
acting in a purely legislative capacity. 

3. The Court erred in failing to hold that the Senate of the United 
States has no power to compel testimony or the production of docu¬ 
ments when acting in its legislative capacity, and that a construction 
of Section 102 of the Revised Statutes of the United States as extend¬ 
ing thereto would be obnoxious to the Fourth and Fifth Amend¬ 
ments to the Constitution of the United States. 

4. The Court erred in failing to hold that the only power which 
the Senate of the United States has to compel testimony or the pro¬ 
duction of documents is in the course of the exercise of those judicial 
functions committed to it by the Constitution, namely, the punish¬ 
ment of its members for disorderly conduct or for failure to attend 

sessions, the decision of cases of contested elections to the 

62 Senate and the determination of the qualifications of its mem¬ 
bers, and the trial of impeachments. 

5. The Court erred in failing to hold that even assuming that the 
Senate of the United States has power to exact evidence in aid of its 
legislative functions, nevertheless, the resolutions and the whole 
course of the committee and the Senate show that the committee was 
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throughout engaged in a judicial inquiry beyond its cognizance, 
and the questions which are made the basis of the indicttnent could 
by no possibility relate to any legislative inquiry, and so far as 
relevant to the said resolutions at all, related to said judicial inquiry. 

6. The Court erred in failing to hold that the passage of Senate 
Joint Resolution 54 deprived the Senate of the United States of 
jurisdiction to make any further investigation under Senate Resolu¬ 
tion 282 as amended, as well as under Senate Resolution 147, passed 
on February 7, 1924. 

7. The Court erred in failing to hold that the judicial functions 
of the Senate of the United States, being limited as they are, no pre¬ 
sumption of jurisdiction attaches to its acts, but facts showing such 
jurisdiction must appear affirmatively in the indictment, and the 
indictment must show facts upon which such jurisdiction is supposed 
to depend. 

8. The Court erred in failing to hold that, even assuming that 
the Senate committee has power to exact testimony in aid of legis¬ 
lative functions (which is denied) nevertheless, the indictment, to 

be good, must show by proper averments that the committee 

63 was engaged in an investigation having for its object the 
acquiring of information for legislative purposes, and by 

proper averments that the questions asked and the answers sought 
to be elicited were pursuant to such object and that they were perti¬ 
nent thereto. 

9. The Court erred in holding that the first, second, fourth, fifth, 
eighth and ninth counts of the indictment embraced questions perti¬ 
nent to the subject-matter under inquiry by the committee of the 
Senate and that Congress had lawful authority to require answers 
thereto. 

10. The Court erred in failing to hold that the first, second, 
fourth, fifth and ninth counts of the indictment shows that if the 
questions embraced in said counts, and each of them, were pertinent 
at all, they were pertinent to a judicial inquiry of which the Senate 
had no cognizance and consequently they are repugnant to the aver¬ 
ment of pertinency so far as it might be based on an assumption of 
pertinency to a legislative inquiry. 

11. The Court erred in failing to hold that the eighth count of 
the indictment fails to aver that it was within the pow T er of the de¬ 
fendant to produce books mentioned in said count of the indict¬ 
ment; and in any event their non-production is not made an offense 
by Section 102 of the Revised Statutes of the United States. 

12. The Court erred in overruling the defendant’s motion 1o 
quash and in failing to hold that the Senate committee on Public 
Lands and Surveys had no jurisdiction of the subject-matter of the 
questions set forth in the indictment but that the Courts had already 

taken jurisdiction thereof. 

64 13.. The Court erred in overruling the motion of the de¬ 
fendant to quash the indictment and in failing to hold that 

the committee of the Senate was engaged solely in consideration of 
a purely judicial controversy of which it had no jurisdiction. 
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14. The Court erred in overruling the motion of the defendant to 
quash the indictment and in tailing to hold that it appears from the 
indictment and from the affidavit of the defendant in support of the 
motion to quash and the exhibits thereto that the Congress of the 
United States had deliberately and fully divested itself of any juris¬ 
diction, if any it ever had, to inquire into the matters to which the 
questions set forth in the indictment related. 

13. The Court erred in overruling the motion of the defendant to 
quash the indictment and in failing to hold that the sole object of 
the committee of the Senate of the United States in propounding to 
the defendant the questions set forth in the indictment was to elicit 
facts relating exclusively to the validity of the lease upon Naval 
Reserve No. 3, known as Teapot Dome and having no reference, 
directly or remotely, to any contemplated or conceivable legislation. 

The" foregoing constitute the errors relied upon by the defendant, 
Ilarry F. Sinclair, on the appeal in this cause. 

MARTIN W. LITTLETON, 

G. T. STANFORD, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

Attorneys for Defendant. 

Go Service of a copy of the foregoing assignments of error 

acknowledged this 10th day of September, 1924. 

ATLEE POMERENE, 

OWEN J. ROBERTS, 
Attorneys for United States. 

Appellant's Designation of Record. 

Filed September 10, 1924. 
****** * 

Morgan H. Beach, Esq., 

Clerk Supreme Court of the District of Columbia. 

Sir: 

In making up the transcript of record on appeal to the Court of 
Appeals of the District of Columbia in the above entitled cause, you 
will please include the following: 

1. Indictment, filed March 31,1924. 

2. Demurrer of defendant, filed April 12, 1924. 

3. Defendant’s motion to quash, with affidavit in support thereof, 
filed April 12, 1924. 

4. Motion of the United States to strike out defendant’s motion to 
quash, filed April 18, 1924. 

5. Memorandum opinion of Hoehling, Justice, filed July 14,1924. 

6. Order entered July 17, 1924, sustaining defendant’s demurrer 
as to certain counts of the indictment, overruling said demurrer as to 
certain other counts, and overruling defendant’s motion to quash. 
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7. Order of Court of Appeals of the District of Columbia entered 
August 28, 1924, allowing special appeal. 

G6 8. Stipulation entered into September 10, 1924, between 

the United States and the defendant. 

9. Assignments of error, filed September 10, 1924. 

10. This designation of record on appeal, filed September 10, 1924. 

MARTIN W. LITTLETON, 

G. T. STANFORD, 

GEO. P. HOOVER, 

J. W. ZEVELY, 

Attorneys for Defendant. 

Service of a copy of the foregoing designation of record acknowl¬ 
edged this 10th day of September, 1924. 

ATLEE POMERENE, 

OWEN J. ROBERTS, 
Attorneys for the United States. 

67 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
66, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, dopy of which is made 
part of this transcript in cause No. 42060, Criminal, wherein United 
States is Plaintiff and Harry F. Sinclair is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of September, 1924. 

✓ 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk, 

By ELIZABETH WILSON, 

Assistant Clerk. 

EW. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4213. Harry F. Sinclair, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed Sep. 20, 1924. 
Henry W. Hodges, clerk. 
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presumption of jurisdiction at¬ 
taches to its acts, but facts show¬ 
ing jurisdiction must appear. An 
indictment must show facts upon 
which jurisdiction is supposed to 
depend .... 129 

V. Even if power exists to exact testi¬ 
mony in aid of legislative func¬ 
tions (which is denied), the in- 
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dictment to be good must show by 
proper averments that the com¬ 
mittee was engaged in an investi¬ 
gation having for its object the 
acquiring of information for leg¬ 
islative purposes, and by proper 
averments, that the questions 
asked and answers sought to be 
elicited were pursuant to such ob¬ 
ject and that they were pertinent 
thereto. 134 

VI. The first, second, fourth, fifth and 
ninth counts of the indictment, by 
the questions themselves, show 
that, if pertinent at all, they were 
pertinent to a judicial inquiry of 
which the Senate had no cogni¬ 
zance, and consequently they are 
repugnant to the averment of per¬ 
tinency, so far as it might be based 
on an assumption of pertinency to 
a legislative inquiry. 152 

VII. The eighth count fails to aver that 
it was within the power of the de¬ 
fendant to produce the books; and 
in any event their non-production 
is not made an offense by Section 


102 R. S. 153 

VIII. The court erred in overruling de¬ 
fendant’s motion to quash the 
indictment . 154 
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IX. It is submitted that the order of the 
trial court should be reversed and 
an order directed by this court 
granting defendant’s motion to 
quash the indictment, and also 
sustaining defendant’s demurrer 
to the first, second, fourth, fifth, 
eighth and ninth counts of the 
indictment . 179 
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October Term, 1924. 


Harry F. Sinclair, 

Appellant, 

vs. 

United States of America, 

Appellee. 


Appeal from the Supreme Court of the District 

of Columbia. 

APPELLANT’S i BRIEF. 

Statement. 

This is an appeal by special leave of this Court 
(Trans., p. 39) from an order of the Supreme 
Court of the District of Columbia dated July 17, 
1924, overruling appellant’s motion to quash the 
indictment herein, and also overruling his de¬ 
murrer to the first, second, fourth, fifth, eighth 
and ninth counts of the indictment (Tr., p. 39). 

The facts upon which this controversy arises 
are as follows: 

A Grand Jury of the Supreme Court of the 
District of Columbia holding a criminal term 
found an indictment against appellant on March 
31, 1924, based on Section 102 of the Revised 
Statutes of the United States for unlawfully re¬ 
fusing to answer certain questions propounded to 
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him by the Committee of Public Lands and Sur¬ 
veys of the United States Senate, which Com¬ 
mittee was acting under a resolution of the Sen¬ 
ate authorizing it to investigate the subject of 
leases upon Naval Oil Reserves with particular 
reference to the protection of the rights and 
equities of the United States and the preservation 
of its natural resources, and to ascertain what 
further legislation might be advisable with re¬ 
spect thereto (Tr., p. 9). 

The Indictment. 

The preamble of the First Count of the Indict¬ 
ment recites that the United States Government 
had been greatly disturbed by the progressive 
diminution of the supply of petroleum, from 
which was derived fuel oil necessary to the opera¬ 
tion of its naval vessels, and consequently had 
been keenly interested in the subject of the con¬ 
servation and economic production, etc., of such 
supply for that purpose, especially with reference 
to such supply on the public domain of the United 
States. That this situation had been productive 
of a considerable amount of executive action and 
legislation by the Congress of the United States, 
to-wit, 

(a) The Executive Order of September 2, 
1912, by President Taft, reciting that certain 
described lands, designated as Naval Petro¬ 
leum Reserve No. 1, in California, shall be 
held for the exclusive use or benefit of the 
United States Navy, until such order was re¬ 
voked by the President, or by Act of Con¬ 
gress (Tr., p. 2). 
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(b) The Executive Order of December 13, 
1912, by President Taft, reciting that certain 
described lands, designated as Naval Petro¬ 
leum Reserve No. 2, in California, shall be 
held for the exclusive use or benefit of the 
United States Navy, until this order is re¬ 
voked (Tr., p. 2). 

(c) The Executive Order of April 30,1915, 
by President Wilson, reciting that certain 
described lands, designated as Naval Petro¬ 
leum Reserve No. 3, in Wyoming, shall be 
held for the exclusive use or benefit of the 
United States Navy, until this order is re¬ 
voked (Tr., p. 3). 

(d) Act of Congress approved February 
25, 1920 (41 Stats. 437), Sections 13 to 19, 
inclusive, pertaining to the leasing of public 
oil lands (Tr., p. 4). 

(e) Act of Congress approved June 4, 
1920 (41 Stats. 812), Naval Appropriation 
Bill; recital as to the provisions of the Act 
of June 4, 1920, as to the Secretary of the 
Navy taking possession of public lands within 
Naval Petroleum Reserves, and authorizing 
leasing of said lands (Tr., p. 4). 

(f) Executive Order of May 31, 1921, by 
President Harding, committing to Secretary 
of the Interior duties conferred upon the 
Secretary of the Navy by Acts of Congress 
approved February 25 and June 4, 1920 (Tr., 
p. 5). 

On April 7, 1922, the Secretary of the Interior 
and the Secretary of the Navy, under the sup- 
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posed authority of the Act of Congress approved 
June 4,1920, and the Executive Order of May 31, 
1921, as the result of negotiations with Harry F. 
Sinclair, acting for the Mammoth Oil Company, 
entered into an agreement with said company in 
respect to lease of Naval Reserve No. 3 (Tr., p. 
5). 

On February 9, 1923, Secretary of the Navy 
and Secretary of the Interior entered into supple¬ 
mental agreement with said Mammoth Oil Com¬ 
pany, under supposed authority of said Act of 
June 4, 1920, concerning performance of labor 
and furnishing of storage and tankage facilities 
to United States (Tr., p. 6). 

On April 25, 1922, Secretary of the Navy and 
Secretary of the Interior, under supposed author¬ 
ity of the Act of June 4, 1920, and Executive Or¬ 
der of May 31, 1921, did make agreement with 
Pan-American Petroleum'& Transport Company 
for sale and delivery of certain royalty oils re¬ 
reived from leases pursuant to Act of February 
25,1920, and Act of June 4,1920, respecting Naval 
Reserves Nos. 1 and 2 (Tr., p. 6). 

On December 11, 1922, the Secretary of the 
Navy and Secretary of the Interior made supple¬ 
mental agreement with said corporation respect¬ 
ing Naval Reserves Nos. 1 and 2 for furnishing 
of labor and storage and tanking facilities to 
United States (Tr., p. 6). 

On December 11, 1922, Secretary of Navy and 
Secretary of Interior, acting under supposed au¬ 
thority of June 4, 1920, did make agreement of 
lease with Pan-American Petroleum & Transport 
Company respecting Naval Reserve No. 1 (Tr., p. 

7 ). 
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On April 29, 1922, the matter of lease of April 
7, 1920, to Mammoth Oil Company and of agree¬ 
ment of April 24, 1920, with Pan-American Pe¬ 
troleum & Transport Company were brought to 
attention of the Senate of the United States; and 
it was charged before the Senate that there had 
been fraud, collusion and bad faith in the making 
of the said lease and contract, and questions as to 
the legality of lease and contract; as to future 
policy of government as to lease and contract, and 
as to all similar leases and contracts; and as to 
necessity and desirability of legislation upon gen¬ 
eral subject therein involved; arose in the Senate. 

That as a consequence of the making of said 
charges and the raising of said questions, the Sen¬ 
ate thereafter, on April 29, 1922, adopted Senate 
Resolution 282, directing Secretary of the Interior 
to send to Senate the following (Tr., p. 7): 

(a) Certain described data concerning 
leases of Naval Oil Reserve Nos. 1 and 2 in 
California, and Reserve No. 3 in Wyoming. 

(b) All Executive Orders and other papers 
in Department of Interior and Navy Depart¬ 
ment respecting said leases. 

(c) All correspondence concerning said 
leases. 

(d) All contracts for drilling wells, etc. 

The resolution concluded, 

“Resolved further, That the Committee on 
Public Lands and Surveys be authorized to 
investigate this entire subject of leases upon 
Naval Oil Reserves, with particular reference 
to the protection of the rights and equities of 
the Government of the United States and the 
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preservation of its natural resources, and to 
report its findings and recommendations to 
the Senate’’ (Tr., p. 7). 

On June 5, 1922, Senate Resolution 294 was 
adopted. This resolution empowered the Com¬ 
mittee on Public Lands and Surveys to employ 
counsel, stenographers, etc., to summon witnesses, 
and upon refusal to answer, such witnesses to be 
punished as prescribed by law (Tr., p. 7). 

On February 5,1923, Senate Resolution 434 was 
adopted. This resolution refers to Senate Reso¬ 
lution 282 agreed to April 21, 1922, and Senate 
Resolution agreed to May 15, 1922, authorizing 
the Committee on Public Lands and Surveys to 
investigate leases upon Naval Oil Reserves, and 
provides: 

“And the same are continued in force and 
effect until the end of the Sixty-eighth Con¬ 
gress. 

“The Committee or any subcommittee 
thereof is authorized to sit during the ses¬ 
sions or the recesses of the Senate, and after 
the expiration of the present Congress, until 
the Sixty-eighth Congress, and until other¬ 
wise ordered by the Senate” (Tr., p. 8). 

On February 7,1924, Senate Resolution 147 was 
adopted. This resolution contains provisions re¬ 
specting the production of papers, documents, 
etc., as provided in subdivisions a, b, c and d in 
Senate Resolution 282 adopted April 29,1922, and 
provides: 

“Resolved further, That the Committee on 
Public Lands and Surveys be authorized to 
investigate this entire subject of leases upon 
naval oil reserves, with particular reference 



7 


to the protection of the rights and equities of 
the Government of the United States and the 
preservation of its natural resources, and to 
ascertain what, if any, other or additional 
legislation may be advisable, and to report its 
findings and recommendations to the Senate” 
(Tr., p. 9). 

The resolution further provides that the Com¬ 
mittee is authorized to require attendance of wit¬ 
nesses, employ counsel, etc., and that every per¬ 
son refusing to testify shall be punished as pre¬ 
scribed by law (Tr., p. 9). 

That by force, and under authority of said 
resolutions, the Committee on Public Lands and 
Surveys of Senate was empowered and directed 
to investigate entire subject of leases upon Naval 
Oil Eeserves 

(a) With particular reference to the pro¬ 
tection of the rights and equities of the Gov¬ 
ernment of the United States and preserva¬ 
tion of its natural resources, 

(b) And to ascertain what, if any, other or 
additional legislation might be advisable, 

(c) And to report its findings and recom¬ 
mendations to the Senate (Tr., p. 9). 

The indictment further recites that the Com¬ 
mittee thereupon proceeded to exercise that au¬ 
thority and to make such investigation with a view 
of making such report, findings and recommenda¬ 
tions to the Senate; that matters so referred to 
said Committee came under inquiry before said 
Committee, and for that purpose said Committee 
did hold hearings, at which witnesses were exam- 
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ined and documents were produced; that said 
Harry F. Sinclair was summoned as a witness to 
appear before said Committee to give testimony 
and produce papers, and on December 4, 1923, 
did appear, and was then and there sworn as a 
witness before said Committee concerning matters 
and questions so under inquiry before said Com¬ 
mittee (Tr., p. 9). 

That afterwards on March 22, 1924, said mat¬ 
ters and questions, then and there still being under 
inquiry before said Committee, said Harry F. Sin¬ 
clair, having been on March 19, 1924, again sum¬ 
moned to give testimony and to produce papers, 
44 and having been sworn as aforesaid, again did 
appear before said Committee ,, (Tr., p. 10). 

That thereupon the Hon. Thomas J. Walsh, a 
member of said Committee, for said Committee, 
propounded to said Sinclair a certain question 
which as said Sinclair then well knew and under¬ 
stood was a question pertinent to said matters 
and questions then and there under inquiry be¬ 
fore said Committee as aforesaid, that is to say, 
a question in the following words: 

44 Senator Walsh: Mr. Sinclair, I desire to 
interrogate you about a matter concerning 
which the committee had no knowledge or re¬ 
liable information at any time when you had 
heretofore appeared before the committee and 
with respect to which you must then have had 
knowledge. I refer to the testimony given by 
Mr. Bonfils concerning a contract that you 
made with him touching the Teapot Dome. I 
wish you would tell us about that” (Tr., p. 
10 ). 

Said Walsh thereby meaning and intending, as 
said Harry F. Sinclair then and there well knew 
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and understood, to elicit facts concerning certain 
contracts bearing date September 25, 1922, made 
and executed by and between Mammoth Oil Com¬ 
pany, one F. G. Bonfils and one John Leo Stack, 
which was executed on behalf of said Mammoth 
Oil Company by said Harry F. Sinclair, as presi¬ 
dent of said Mammoth Oil Company; which said 
agreement, among other things, provided for pay¬ 
ment by said Mammoth Oil Company unto Bon¬ 
fils and Stack of the sum of $250,000 in considera¬ 
tion of the release by Bonfils and Stack of rights 
to lands described in Executive Order of April 30, 
1915, and embraced in aforesaid lease of April 7, 
1922; and that said Sinclair then and there unlaw¬ 
fully did refuse to answer said question (Tr., p. 
10 ). 


Second Count. 

The Second Count of the Indictment (Tr., p. 
11) refers to and incorporates therein allegations 
in inducement of the first count, and further re¬ 
cites that said Sinclair having been summoned and 
having appeared and been sworn, Thomas J. 
Walsh propounded to him the following question: 

‘‘Senator Walsh of Montana: Since you 
were last upon the stand we had, Mr. Sinclair, 
before us a copy of a contract entered into 
between the Mammoth Oil Co., under which 
or as a consequence of which the Pioneer Oil 
Co. ceased to be a competitor of yours in this 
lease of the Teapot Dome. Will you tell us 
about that matter 

Said Walsh thereby meaning and intending, as 
said Sinclair then and there well knew and un¬ 
derstood, to elicit from defendant facts which 
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were then within his knowledge toughing the exe¬ 
cution and delivery of contract dated March 11, 
1922, between Mammoth Oil Company, and So- 
ciete Beige-Americaine des Petroles du Wyoming, 
and Pioneer Oil & Refining Company, whereby 
other contracting parties quitclaimed to Mam¬ 
moth Oil Company certain claims alleged to be 
owned by them upon lands mentioned in Executive 
Order of April 30,1915; all as a part, as said Com¬ 
mittee had been informed, of a scheme to defraud 
the United States by stifling competition in the 
matter of the application for a lease upon said 
lands; and by the payment of $200,000 and cove¬ 
nanting to pay additional sums aggregating 
$800,000, whereby a reduction in the price paid 
by said Mammoth Oil Company for said lease 
had been brought about; to which fraudulent 
scheme and device said Harry F. Sinclair was, as 
said Committee had been informed, a privy and 
party. That said question was a question perti¬ 
nent to said matters and questions then and there 
under inquiry before said Committee, as in said 
first count aforesaid; and said Sinclair then and 
there unlawfully did refuse to answer said last 
mentioned question (Tr., p. 11). 

Fourth Count. 

The Fourth Count refers to and incorporates 
the allegations in inducement of the first count, 
and after setting forth the fact that Sinclair had 
been summoned and sworn, and appeared before 
the Committee (Tr. fol. 16), Thomas J. Walsh 
propounded to him the following question: 

“Senator Walsh of Montana. Since you 
were on the stand last Mr. John C. Shaffer 
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told us about an agreement between yourself 
and Secretary Fall, under which Mr. Shaffer 
was to receive from you a certain portion of 
the territory covered by the lease which you 
secured for the Mammoth Oil Co: Will you 
tell us about that matter?” 

Said Walsh thereby meaning and intending, as 
Sinclair well knew and understood, to elicit from 
said Sinclair facts touching the making of a cer¬ 
tain oral agreement, whereby Albert B. Fall, 
Secretary of the Interior of the United States, 
covenanted and agreed with Sinclair that a lease 
then under negotiation by Sinclair with Fall for 
lands mentioned in Executive Order of April 30, 
1915, would be leased to said Mammoth Oil Co. 
only under condition that Sinclair would covenant 
and agree to set aside certain of the leased lands 
for the benefit of one John C. Shaffer, the person 
referred to in said question. That said question 
was pertinent to said matters and questions then 
under inquiry before said Committee. That said 
Sinclair unlawfully refused to answer said ques¬ 
tion (Tr., p. 13). 


Fifth Count. 

The Fifth Count incorporates the matters of 
inducement alleged in the first count, and recites 
that Sinclair, having been summoned, and having 
appeared and been sworn, was asked the follow¬ 
ing question by Senator Walsh: 

“ Senator Walsh of Montana. Mr. Sin¬ 
clair, will you tell the committee where and 
when you met Secretary Fall during the 
months of November and December last?” 
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Said Walsh thereby meaning and intending, as 
Sinclair then well knew and understood, to elicit 
from said Sinclair facts touching conferences had 
between Sinclair and Fall, who had been Secre¬ 
tary of the Interior and had been a witness before 
the Committee and had testified to certain facts, 
the truth whereof the said Committee was de¬ 
sirous .to establish in the determination of further 
facts touching the execution and delivery of said 
lease of April 7, 1922, for lands mentioned in said 
Executive Order of April 30, 1915, which said 
question Sinclair then well knew was pertinent to 
the matters and questions then and there under 
inquiry before said Committee. That Sinclair 
then and there unlawfully refused to answer said 
question (Tr., pp. 13, 14). 

Eighth Count. 

The Eighth Count contains allegations incor¬ 
porating therein the matters of inducement al¬ 
leged in the first count, and also recites that Sin¬ 
clair was summoned, appeared and sworn, and 
that Senator Walsh propounded to him the follow¬ 
ing question: 

“Senator Walsh of Montana. The Com¬ 
mittee is still desirous, Mr. Sinclair, of ex¬ 
amining the books of the Hyvas Corporation. 
Are you prepared to produce those books?” 

Said Walsh thereby meaning and intending, as 
Sinclair well knew and understood, to require 
said Sinclair to produce before said Committee 
the books in said question mentioned, being the 
books of a corporation which, as said Committee 
had been informed, was then and there owned 
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and controlled by said Sinclair, and had had deal¬ 
ings in the capital stock of said Mammoth Oil 
Co., and other dealings and transactions con¬ 
nected with said lease of April 7, 1922; which said 
question, as said Sinclair then and there well 
knew, was a question pertinent to said matters 
then and there under inquiry before said Com¬ 
mittee. That said Sinclair then and there unlaw¬ 
fully refused to answer said question and request 
and wilfully made default as to the production of 
said books and papers (Tr., p. 16). 

Ninth Count. 

The matters of inducement in the first count 
are made a part of this count, and it is also al¬ 
leged that Sinclair, having been summoned and 
having appeared and been sworn, was asked by 
Alva B. Adams, a member of said Committee, the 
following question: 

“Senator Adams. Mr. Sinclair, I believe 
in an earlier hearing you testified, in answer 
to a question, that you had in no way, and 
none of your companies had in any way, 
given or loaned anything to Secretary Fall. 
Is that correct f” 

Said Adams meaning and intending as Sinclair 
well knew and understood, to elicit from said Sin¬ 
clair, facts which were within his knowledge 
touching the circumstances under which said lease 
of April 7, 1922, had been made, and the question 
whether any improper or unlawful means or in¬ 
fluence had been used in the procurement of that 
lease. That said question, as said Sinclair then 
well knew, w T as a question pertinent to said mat- 
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ters and questions then under inquiry before said 
Committee, and that said Sinclair then and there 
refused to answer said question (Tr., pp. 16, 17). 

The allegations of the Third, Sixth and Seventh 
Counts are not set forth here for the reason that 
the court sustained appellant’s demurrer to said 
counts (Tr., p. 38). 

Demurrer to Indictment. 

The defendant on April 12, 1924, filed a de¬ 
murrer to the indictment and to each count there¬ 
of, alleging in substance that the only judicial 
powers conferred on Congress by the Constitu¬ 
tion were (a) the trial of impeachments, (b) de¬ 
ciding cases of contested elections, (c) determin¬ 
ing the qualifications, elections and returns of its 
members, (d) punishing its members for dis¬ 
orderly behavior or for failure to attend its ses¬ 
sions, (e) expelling a member; that the Senate 
was a tribunal of limited and specifically defined 
jurisdiction, and that the indictment failed to 
aver facts showing any jurisdiction in the Sen¬ 
ate to require the defendant to answer any of 
the questions propounded to him in said indict¬ 
ment, and hence that his refusal to answer could 
not subject him to a criminal prosecution. (See 
items 1, 3, 4, 7 and 8 of the Demurrer—Tr., pp. 
18, 19, 20). 

A further ground of the demurrer was that 
Congress had no power to compel testimony in 
aid of legislation or to compel the appellant to 
surrender to or exhibit to the Committee any of 
his books, papers or documents, or to disclose 
any information concerning his private affairs. 
(Item 5 of the Demurrer; Tr., p. 19). 
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A further ground of demurrer was that even 
if the Senate had authority to compel testimony 
in aid of its legislative functions, the indictment 
failed to allege facts showing that the authority 
from the Senate under which the Committee was 
acting at the time the questions were propounded, 
had for its object the procuring of information in 
aid of legislation, and also failed to allege that 
the questions which the witness declined to an¬ 
swer were pertinent thereto (Tr., p. 19). 

A further ground of demurrer was that the 
subject matter of said investigation violated the 
Fourth and Fifth Amendments to the Federal 
Constitution, and that defendant’s refusal to an- 
swer, therefore, was not an offence against the 
provisions of Section 102 of the Revised Statutes. 
(Item 8 of Demurrer; Tr., p. 20). 

A further ground of demurrer was that the 
indictment was defective in that the several reso¬ 
lutions recited in the indictment under which it 
was alleged the Committee of the Senate was act¬ 
ing at the time the defendant refused to answer 
the questions set forth in the indictment, had been 
superseded and abrogated by the passage of Sen¬ 
ate Joint Resolution No. 54 by the Congress of 
the United States prior to the time the defendant 
refused to answer the aforesaid questions, and that 
by Joint Resolution No. 54 Congress had fully 
legislated upon the subject matter of the inquiry 
to which said questions might have been perti¬ 
nent. (Item 2 of Demurrer; Tr., p. 18). 

A further ground of demurrer was that the in¬ 
dictment failed to aver facts showing that the 
questions asked defendant, or the request for the 
production of books were pertinent to the subject 
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matter of the investigation. (Item 9 of De¬ 
murrer; Tr., p. 20). 

A further ground of demurrer was that the 
indictment was bad in that each and every count 
was vague and uncertain in that each count failed 
to show whether it was intended to charge that 
the questions defendant refused to answer were 
pertinent to so much of the resolution as directed 
an investigation “with particular reference to the 
rights and equities of the Government of the 
United States and the preservation of its natural 
resources”, or to so much of the Resolution of 
February 7, 1924 (S., R. 147) as directs the Com¬ 
mittee “to ascertain what, if any, other or addi¬ 
tional legislation may be advisable.” (Item 11 (a) 
of Demurrer; Tr., p. 20). 

The ground of demurrer to the Eighth Count of 
the indictment was that it failed to aver facts 
showing that the defendant had such control of 
the books of the Hyvas Corporation as would en¬ 
able him to produce them (Item 10 of Demurrer; 
Tr., p. 20). 

A further ground of demurrer to the First 
Count was that it was bad for repugnance because 
the statement of Senator Walsh set out therein, 
on its face shows that it was not a question per¬ 
tinent to any matter contained in the Resolutions 
which the Committee or the Senate had authority 
to compel testimony upon, and also that this count 
showed that the question related to a judicial in¬ 
quiry and was beyond the jurisdiction of the Sen¬ 
ate (Item 11-b; Tr., p. 21). 

The demurrer sets forth that the Second Count 
was bad for repugnancy because the question it¬ 
self and the facts which were sought to be elicited 
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showed that they related to transactions between 
other parties antecedent to the leases the sub¬ 
ject matter of the inquiry, and so far as any such 
facts might be relevant to an inquiry concerning 
the rights and equities of the United States or 
concerning any alleged scheme to defraud the 
United States, such inquiry was of a judicial na¬ 
ture and beyond the power of Congress (Item 11-c 
of Demurrer; Tr., p. 21). 

The Fourth, Fifth and Ninth counts of the in¬ 
dictment were each bad because so far as the ques¬ 
tions concerned might be claimed to be relevant 
to an inquiry to determine the rights and equities 
of the United States, such inquiry was one not 
cognizable by the Senate and one which had by 
Joint Resolution of Congress been referred to a 
proper judicial forum. That said questions had 
no other apparent relevancy, and that the aver¬ 
ment that they were pertinent was merely a con¬ 
clusion of law with no averment in support there¬ 
of (Item 11-e of Demurrer; Tr., p. 21). 

The defendant demurred to the Eighth Count as 
double and vague and uncertain; that it attempted 
to charge as a legal conclusion (1) a refusal to 
answer a question, and (2) a wilful default to 
produce documents. That the reason for the 
form of that count was apparent upon reference 
to Section 102 R. S. That said section constituted 
one offense of one summoned to produce testi¬ 
mony or to produce papers wilfully making de¬ 
fault, and another one who having appeared re¬ 
fused to answer pertinent questions, but makes 
no offense of a refusal by one having appeared to 
produce books. That the Count charges no facts 
concerning the defendant’s having been sum- 


18 


moned to produce books and defaulting, but on 
the contrary expressly averred that he was pres¬ 
ent. That said count likewise failed to make a 
good charge of refusal to answer a pertinent ques¬ 
tion because it averred that the meaning and in¬ 
tent of the question were to require the defend¬ 
ant to produce books; in other words, that no 
answer was sought, but an act requested to be 
performed (Item 11-g of Demurrer; Tr., p. 21). 

A further ground of demurrer was that the 
proceedings of the Senate, and the indictment, 
show that said Committee was not conducting an 
inquiry in aid of legislation but was, at the time 
of the alleged refusal, conducting a fishing expe¬ 
dition in search of evidence relating to judicial 
inquiries theretofore instituted pursuant to Sen¬ 
ate Joint Resolution No. 54 (Item 12 of De¬ 
murrer; Tr., p. 22). 

Motion to Quash. 

The defendant on April 12, 1924, filed a mo¬ 
tion to quash the indictment on the ground that 
it appeared from the affidavit of Sinclair that he 
declined to answer the questions set forth in the 
indictment solely on the ground that the Senate 
Committee had no jurisdiction of the subject mat¬ 
ter thereof, but that the courts had already taken 
jurisdiction of the subject matter to which the 
questions related, and on the further ground that 
it appeared from the indictment and affidavit that 
the Committee was engaged solely in the con¬ 
sideration of a purely judicial controversy of 
which it had no jurisdiction, and on the further 
ground that the indictment and affidavit of Sin¬ 
clair showed that Congress had deliberately and 
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fully divested itself of any jurisdiction to inquire 
into the matters to which such questions related, 
and on the further ground that the indictment 
and the affidavit of Sinclair showed that the sole 
purpose of the questions asked defendant and the 
sole object of the Committee in asking the ques¬ 
tions was to elicit facts relating exclusively to 
the validity of the lease upon Naval Reserve No. 
3 known as Teapot Dome, and that such questions 
had no reference directly or remotely to any con¬ 
templated or conceivable legislation (Tr., pp. 22, 
23). 

Appellant made an affidavit (Tr., p. 23) in 
support of the motion to quash, which affidavit 
referred to and made a part thereof the minutes 
of the Committee on Public Lands and Surveys 
from the beginning of the hearings to the date 
of said affidavit (Tr., pp. 29, 30). The parties stip¬ 
ulated that the minutes of the hearings before 
the Committee on Public Lands and Surveys 
should not be incorporated as a part of the tran¬ 
script of record on this appeal, but that either 
party could use so much of said minutes as he 
might desire with the same force and effect as 
though incorporated in the record (Tr., p. 39). 

The Government filed a motion on April 18, 
1924, to strike out the motion to quash on the 
ground that the matters of fact sought to be 
raised by the motion and affidavits were extrinsic 
to the indictment and not the basis of a motion 
to quash, but related to the merits of the action 
and should be raised under the plea of not guilty 
(Tr., p. 30). 
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Opinion on Demurrer and Motion to Quash. 

The lower court in overruling the demurrer to 
certain counts of the indictment seemed to be of 
the opinion that the question of the constitution¬ 
ality of Section 102 of the Revised Statutes was 
involved in this appeal, whereas the Supreme 
Court of the United States in the Chapman case, 
166 U. S. 661, 667, had held that this statute was 
constitutional, but was limited to matters within 
the jurisdiction of Congress. The lower court 
said: 


‘‘In view of what has been above shown 
concerning attacks heretofore made upon the 
constitutionality of said Section 102” (re¬ 
ferring to the cases of Kilbourn v. Thomp¬ 
son, 103 U. S. 168, the case of Re Chapman, 
166 U. S. 661, and the case of Henry v. Hen¬ 
kel, 235 U. S. 119), “and the failure of the 
court of last resort to pass upon the ques¬ 
tion (because not then required, by the rec¬ 
ord before it, to do so); as well, also, in view 
of the rule, so announced by the Supreme 
Court and by the Court of Appeals, supra, 
this Court is of opinion, that the question 
stated should be resolved against the defend¬ 
ant, and in favor of the existence of power 
in Congress to compel pertinent (legally rele¬ 
vant), testimony in aid of the exercise of its 
legislative function; excluding, of course, 
self-incrimination” (Tr., p. 36). 

The lower court held that the pertinency of the 
questions asked the witness was a question of law 
for the determination of the court, but that the 
mere allegation in the indictment that a question 
was pertinent was ordinarily not sufficient, and 
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that such pertinency must be made reasonably to 
appear from appropriate averments set forth in 
the indictment (Tr., p. 37). 

The court held that the First, Second, Fourth, 
Fifth, Eighth and Ninth counts of the indictment 
embraced questions that were pertinent to the sub¬ 
ject matter under inquiry and that Congress had 
lawful authority to require answers thereto (Tr., 
p. 38). 

The court further held that the Third, Sixth 
and Seventh counts did not embrace questions 
pertinent to the subject matter under inquiry and 
that the Tenth count did not aver an offense under 
the statute and directed the entry of an order (a) 
overruling the motion of the Government to strike 
out the defendant’s motion to quash; (b) overrul¬ 
ing the motion of defendant to quash the indict¬ 
ment; (c) overruling the demurrer of defendant 
as to the First, Second, Fourth, Fifth, Eighth and 
Ninth counts of the indictment; and (d) sustain¬ 
ing the demurrer as to the Third, Sixth, Seventh 
and Tenth counts of the indictment (Tr., p. 38). 

Order Allowing Special Appeal. 

The defendant filed a petition with this court 
for the allowance of a special appeal from the 
order of the Supreme Court of the District of 
Columbia overruling defendant’s motion to quash 
and overruling defendant’s demurrer to the First, 
Second, Fourth, Fifth, Eighth and Ninth counts 
of the indictment. This petition was granted on 
September 2nd, 1924, and an order entered allow¬ 
ing a special appeal to this Court (Tr., p. 39). 
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Assignments of Error Relied On. 

The first, second, third and fourth assignments 
of error (Tr., p. 40) are insubstance that Con¬ 
gress has no power to compel testimony in aid of 
its purely legislative functions and therefore has 
no power to compel the appellant to answer the 
questions asked him by the Senate Committee. 
The argument in support of this proposition is 
presented under Point I of this Brief. 

The third assignment of error (Tr., p. 40) is 
in substance that it would be obnoxious to the 4th 
and 5th Amendments to the Federal Constitution 
to construe Section 102 of the Revised Statutes as 
making it a criminal offence for a witness to re¬ 
fuse to answer a question asked by a committee 
of Congress, or to produce books or papers, in aid 
of its purely legislative functions. This is also 
argued under Point I of the Brief. 

The fifth assignment of error (Tr., p. 40) is 
that even if the Senate had power to exact evi¬ 
dence in aid of its legislative functions, the reso¬ 
lutions and the acts of the Committee show that 
the Senate was engaged in a judicial inquiry be¬ 
yond its cognizance. This assignment is argued 
under Point II of this Brief. 

The sixth assignment of error (Tr., p. 41) that 
the passage of Senate Joint Resolution 54 de¬ 
prived the Senate of jurisdiction to make any 
further investigation, is argued under Point III 
of this Brief. 

The seventh assignment of error (Tr., p. 41) 
that no presumption of jurisdiction attaches to 
the acts of the Senate for the reason that in its 
judicial capacity it is a court of limited powers, 
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and facts showing such jurisdiction must affirma¬ 
tively appear in the indictment, is argued under 
Point IV. 

The eighth assignment of error (Tr., p. 41) 
that even if Congress has power to exact testi¬ 
mony in aid of legislation, the indictment must 
show by proper averments that the committee was 
engaged in an investigation for the purpose of 
acquiring information in aid of its legislative 
functions, and that the questions asked and the 
answers sought were pursuant to such object and 
were pertinent thereto; and the ninth assignment 
of error (Tr., p. 41) which relates to the perti¬ 
nency of the questions asked, are argued under 
Point V of this Brief. 

The tenth assignment of error (Tr., p. 41) to 
the effect that the questions asked by the com¬ 
mittee in the first, second, fourth, fifth and ninth 
counts of the indictment if pertinent at all were 
pertinent to a judicial inquiry of which the Sen¬ 
ate had no cognizance and consequently were re¬ 
pugnant to the averment of pertinency in the in¬ 
dictments so far as it might be based on an as¬ 
sumption of pertinency to a legislative matter, 
is presented in Point VI of this Brief. 

The eleventh assignment of error (Tr., p. 41) 
to the effect that the indictment failed to allege 
that it was within the power of appellant to pro¬ 
duce the books mentioned in said count, and in 
any event that their non-production was not an 
offence under Section 102 R. S., is argued under 
Point VII of this Brief. 

The twelfth assignment of error (Tr., p. 41) 
relates to the action of the court in overruling 
the motion of the defendant to quash the in- 
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dictment on the ground (a) that the Senate 
committee had no jurisdiction of the subject mat¬ 
ter of the inquiry; (b) that the committee was 
engaged solely in the consideration of a judicial 
controversy; (c) that Congress had deliberately 
and fully divested itself of jurisdiction to inquire 
into the matters to which the questions related; 
(d) that the sole object of the committee was to 
elicit facts relating exclusively to the validity of 
the lease upon Naval Reserve No. 3 known as 
Teapot Dome and had no reference to any con¬ 
templated legislation, is argued under Point VIII 
of this Brief. 
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ARGUMENT. 

POINT I. 

The Senate of the United States has no power 
to compel testimony or the production of docu¬ 
ments when acting in its legislative capacity; a 
construction of Section 102 R. S. as extending 
thereto would be obnoxious to the Fourth and 
Fifth Amendments. The only power the Senate 
has to compel testimony or the production of doc¬ 
uments is in the course of the exercise of those 
judicial functions committed to it by the Consti¬ 
tution, namely: The punishment of its own 
members for disorderly conduct or for failure to 
attend sessions, the decision of cases of contested 
elections to the Senate, and the determination of 
the qualifications of its members and the trial of 
impeachments. 

This point necessarily takes the wide range 
above stated for the reason that the indictment 
itself does not specifically set out what the Sen¬ 
ate Committee may have been engaged in doing, 
other than as might be determinable from the 
resolutions under which it is alleged it was pro- 
ceding, that would create in it any supposed 
jurisdiction to compel testimony or the produc¬ 
tion of documents. It is, however, perfectly obvi¬ 
ous that the indictment does not pretend to allege, 
nor by any conceivable construction of the reso¬ 
lutions could it be inferred, that the Committee 
was engaged in any investigation of the charac- 
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ter of any of the four above enumerated classes. 

It follows, therefore, that if the power of com¬ 
pelling testimony and the production of docu¬ 
ments is limited to such proceedings only, and 
that the inquiry was not of such class, it was 
clearly beyond the jurisdiction of Congress, and 
it becomes unnecessary to determine precisely 
what the Committee may have been attempting to 
do, as the indictment must necessarily fall. 

On the other hand, if the Senate has power to 
compel testimony and the production of docu¬ 
ments under any other circumstances (which is 
vigorously denied), it would then remain to be 
seen in what character of cases it has, and 
whether the instant case is embraced therein. In¬ 
deed, in so far as the Senate has functions par¬ 
taking of a judicial nature, it may be said to be 
a court of special or limited jurisdiction, and it is 
the rule as to such that the basis of jurisdiction 
must clearly appear upon its proceedings. 

15 Corpus Juris, 718, Sec. 2-B. 

Brown v . Keene, 8 Peters 112, 115. 

Ex Parte Watkins, 3 Peters 193, 204. 

Kempe v. Kennedy, 5 Cranch. 173. 

Grignon v . Astor, 2 Howard 319, 340. 

Upon this ground, as a matter of good plead¬ 
ing the indictment should show on its face the 
basis of any supposed jurisdiction. 

Wharton’s Crim. Pro. (10th ed.), Vol. 2, 
Sec. 1063, pp. 1506-1510. 

The absence of any such averment indicates 
it to be the contention of the prosecution that 
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the language of Section 102 R. S., upon which 
the indictment is founded, “upon any matter un¬ 
der inquiry”, is to be construed literally; thus 
in effect authorizing the compulsion of testimony 
concerning any matter upon which the Senate or 
any Committee might see fit to inquire. 

But the Supreme Court of the United States, 
in Re Chapman, 166 U. S. 661, 667, in construing 
the word “any” in this statute, with reference 
to the contention that because of its unlimited 
extent the statute was invalid, following its usual 
rule that, 

“nothing is better settled than that statutes 
should receive a sensible construction, such 
as will effectuate the legislative intention , 
and if possible so as to avoid an unjust or 
absurd conclusion”, 

held that the word “any”, as used in the Act, 

“refers to matters within the jurisdiction of 
the two houses of Congress before them for 
consideration and proper for their action; 
to questions pertinent thereto and to facts 
or papers bearing thereon.” 

In the absence of averment in the indictment 
showing the presence of jurisdiction in the Sen¬ 
ate affording a basis for the compulsion of tes¬ 
timony, which this Court must find in order to 
sustain the indictment, it can do so, if at all, only 
by construing the resolutions under which it is 
alleged the Committee was inquiring. 

The resolution of February 7, 1924 (S. Reso¬ 
lution 147), authorizes the Committee, 

(a) “To investigate this entire subject of 
leases upon naval oil reserves, with particu- 
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lar references to the protection of the rights 
and equities of the Government of the United 
States and the preservation of its natural 
resources,” 

(b) “And to ascertain what if any other 
or additional legislation may be advisable, 
And to report its findings and recommen¬ 
dations to the Senate.” 

The previous resolution contained the author¬ 
ization (a) above, but not (b). 

The phrase “with particular reference to the 
protection of the rights and equities of the Gov¬ 
ernment of the United States and the preserva¬ 
tion of its natural resources”, although far from 
clear in its meaning, seems, in the light of the 
previous sections of the resolution, to indicate 
that it was intended that the Committee should 
investigate the authority for the making of the 
leases, contracts, etc., referred to, and the cir¬ 
cumstances under which they were made, with 
the view to determining the validity of such 
leases and contracts, and thus to ascertain the 
rights and equities of .the United States in rela¬ 
tion thereto; and that this was the construction 
placed by both the Committee and the Senate 
upon the purpose of the resolution is abund¬ 
antly established, not only by the proceedings of 
the Committees thereunder, but by the action of 
the Senate itself in originating Senate Joint Res¬ 
olution 54 (approved by the President February 
8, 1924) as a result of the developments before 
the Committees, in which it in substance at¬ 
tempted to adjudicate the leases and contracts in 
question to be valid. 

That such an inquiry is of a judicial nature, 
cognizable by the judicial branch of our Govern- 
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ment, and under our system of division of author¬ 
ity quite beyond the functions of the legislative 
branch thereof, is too clear to require argument 
or citation. That the Senate itself recognized the 
futility of its having embarked upon such an in¬ 
quiry without the power to render an effective 
judgment, is demonstrated by its joining in Sen¬ 
ate Joint Resolution 54 in referring the cause 
to the appropriate forum. 

Subdivision (b) added by the resolution of Feb¬ 
ruary 7, 1924 (S. Resolution 147), i. e ., to ascer¬ 
tain what if any other or additional legislation 
may be advisable, involves an inquiry which is 
of course clearly within the legislative functions 
of the Senate. But the question immediately 
arises, has the Senate any power to compel tes¬ 
timony or the production of documents to aid or 
enlighten it in the exercise of its legislative func¬ 
tions? If it has any such power, it is practically 
of unlimited extent and more sweeping than that 
of any court of the United States, and yet one 
which is to be found only by implication, not be¬ 
ing within the express powers granted by the 
Constitution, and one directly in derogation of 
liberties of the citizen safeguarded against such 
encroachments by the Fourth and Fifth Amend¬ 
ments to the Constitution, which were conceded 
to be among the fundamental rights of freemen 
by Magna Charta, and which had subsisted from 
time immemorial theretofore. 

The question has been considered by the Su¬ 
preme Court of the United States on more than 
one occasion; finding it unnecessary to decide it 
in the particular instances, it refused to do so, 
in each instance however expressing grave doubt 


30 


of the existence of any such power, saying, in 
Kilbourn v. Thompson, 103 U. S. 168, 189: 

“Nor, taking what has fallen from the Eng¬ 
lish judges, and especially the later cases on 
which we have just commented, is much aid 
given to the doctrine that this power [pun¬ 
ishment of contempt for refusal to testify] 
exists as one necessary to enable either house 
of Congress to exercise successfully their 
function of legislation.’’ 

The case of Kilbourn v. Thompson holds, in 
substance, that neither house of Congress has 
any power to undertake what amounts to a ju¬ 
dicial inquiry concerning the rights and equities 
as between the United States and citizens there¬ 
of, and consequently has no power to compel tes¬ 
timony in such an investigation. Under another 
Point hereof it is contended that it is demon¬ 
strable from the proceedings of the Senate and 
its Committee, under the resolutions in question, 
that that is precisely what was undertaken in this 
instance, and upon that point the case is abso¬ 
lutely controlling. The Court, however—although 
in terms refusing to decide the question of 
whether either House has any power to compel 
testimony in aid of legislation—did review the 
powers of Congress so exhaustively that it left 
little room for argument that such power exists. 

The Supreme Court of the United States said 
in that case (103 U. S. 168): 

“We are of the opinion that the right of the 
House of Representatives to punish the citi¬ 
zen for a contempt of its authority or a breach 
of its privileges can derive no support from 
the precedents and practices of the two 
Houses of the English Parliament, nor from 


31 


the adjudged cases in which the English 
courts have upheld these practices. Nor, 
taking what has fallen from the English 
judges, and especially the later cases on which 
we have just commented, is much aid given to 
the doctrine that this power exists as one 
necessary to enable either House of Congress 
to exercise successfully their function of leg¬ 
islation. 

This latter proposition is one which we do 
not propose to decide in the present case, be¬ 
cause we are able to decide it without passing 
upon the existence or non-existence of such 
a power in aid of the legislative function. 

As we have already said, the Constitution 
expressly empowers each House to punish its 
own members for disorderly behavior. We 
see no reason to doubt that this punishment 
may in a proper case be imprisonment, and 
that it may be for refusal to obey some rule 
on that subject made by the House for the 
preservation of order. 

So, also, the penalty which each House is 
authorized to inflict in order to compel the 
attendance of absent members may be im¬ 
prisonment, and this may be for a violation 
of some order or standing rule on that sub¬ 
ject. 

Each House is by the Constitution made 
the judge of the election and qualification of 
its members. In deciding on these it has an 
undoubted right to examine witnesses and in¬ 
spect papers, subject to the usual rights of 
witnesses in such cases; and it may be that a 
witness would be subject to like punishment 
at the hands of the body engaged in trying 
a contested election, for refusing to testify, 
that he would if the case were pending before 
a court of judicature. 

The House of Representatives have the sole 
right to impeach officers of the government, 
and the Senate to try them. Where the ques- 


32 


tion of such impeachment is before either 
body acting in its appropriate sphere on that 
subject, we see no reason to doubt the right 
to compel the attendance of witnesses, and 
their answer to proper questions, in the same 
manner and by the use of the same means 
that courts of justice can in like cases. 

Whether the power of punishment in either 
House by fine or imprisonment goes beyond 
this or not, we are sure that no person can be 
punished for contumacy as a witness before 
either House, unless his testimony is required 
in a matter into which that House has juris¬ 
diction to inquire, and we feel equally sure 
that neither of these bodies possesses the gen¬ 
eral power of making inquiry into the private 
affairs of the citizen. 

It is believed to be one of the chief merits 
of the American system of written constitu¬ 
tional law, that all the powers intrusted to 
government, whether State or National, are 
divided into the three grand departments, the 
executive, the legislative, and the judicial. 
That the functions appropriate to each of 
these branches of government shall be vested 
in a separate body of public servants, and 
that the perfection of the system requires 
that the lines which separate and divide these 
departments shall be broadly and clearly de¬ 
fined. It is also essential to the successful 
working of this system that the persons in¬ 
trusted with power in any one of these 
branches shall not be permitted to encroach 
upon the powers confided to the others, but 
that each shall by the law of its creation be 
limited to the exercise of the powers appro¬ 
priate to its own department and no other. 
To these general propositions there are in 
the Constitution of the United States some 
important exceptions. One of these is, that 
the President is so far made a part of the 
legislative power, that his assent is required 
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to the enactment of all statutes and resolu¬ 
tions of Congress. * * * 

But we do not concede that the Houses of 
Congress possess this general power of pun¬ 
ishing for contempt. The cases in which they 
can do this are very limited, as we have al¬ 
ready attempted to show. If they are pro¬ 
ceeding in a matter beyond their legitimate 
cognizance, we are of opinion that this can be 
shown, and we cannot give our assent to the 
principle that, by the mere act of asserting a 
person to be guilty of a contempt, they there¬ 
by establish their right to fine and imprison 
him, beyond the power of any court or any 
other tribunal whatever to inquire into the 
grounds on which the order was made. This 
necessarily grows out of the nature of an au¬ 
thority which can only exist in a limited class 
of cases, or under special circumstances; 
otherwise the limitation is unavailing and 
the power omnipotent. The tendency of mod¬ 
ern decisions everywhere is to the doctrine 
that the jurisdiction of a court or other tri¬ 
bunal to render a judgment affecting individ¬ 
ual rights, is alw 7 ays open to inquiry, when 
the judgment is relied on in any other pro¬ 
ceeding. See Williamson v. Berry , 8 How. 
495; Thompson v. Whitman, 18 Wall. 457; 
Knowles v. The Gas-Light & Coke Co., 19 id. 
58; Pennoyer v. Neff, 95 U. S. 714 .’ 9 

As just said, if such power exists in the Sen¬ 
ate it is limited alone to being apparently pur¬ 
suant to a resolution directing an inquiry to some 
subject upon which Congress might have author¬ 
ity to legislate. That is, the only requisite would 
be an expression of an intention to consider legis¬ 
lation concerning some subject of which Congress 
may have cognizance. What might be pertinent 
to such an inquiry is a matter of opinion. There 
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would be no issues such as guide a court of law, 
nor would the pertinency be judged of by a trained 
legal mind. It is clear that the limitation of a 
subject even within the legislative competence of 
Congress is in fact no limitation at all. Even that 
inquiry is limited to questions which might legiti¬ 
mately influence the mind of the Committee or the 
Senate, as Mr. Justice Holmes said in Harriman 
v. Interstate Commerce Commission, 211 U. S. 
407, 417: 

“Still it will be seen that the power, if it 
exists, is unparalleled in its vague extent.’ ’ 

And quoting him further, it is asserted that 

“No such unlimited command over the lib¬ 
erty of all citizens was ever given, as far as 
we know T , in constitutional times to any com¬ 
mission or court.’’ 

Compulsory testimony or the production of 
private documents are both in derogation of the 
Fourth and Fifth Amendments to the Constitu¬ 
tion, with the one exception of the common law 
that they be demanded in the course of a judicial 
proceeding. 

In Boyd vs. United States , 116 U. S. 616, Judge 
Bradley, in discussing the construction to be given 
to the Fourth and Fifth Amendments, said: 

“In order to ascertain the nature of the 
proceedings intended by the 4th amendment 
to the Constitution under 4 unreasonable 
searches and seizures, ’ it is only necessary to 
recall the contemporary or then recent his¬ 
tory of the controversies on the subject both 
in this country and in England.” 
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He then refers to the practice which had pre¬ 
vailed in Massachusetts of issuing writs of as¬ 
sistance, to which we have already referred. He 
continued: 

“These things (use of writs of assistance) 
and the events which took place in England 
immediately following the argument about 
writs of assistance in Boston were fresh in 
the memories of those who achieved our in¬ 
dependence and established our form of gov¬ 
ernment. 9 ’ 

He then relates the controversy between the 
English Government and John Wilkes and refers 
to the case of Entick vs. Carrington , 19 Howell 
State Trials 1029, and the opinion of Lord Cam¬ 
den, who pronounced the judgment of the court in 
that case. He said: 

“It (the opinion of Lord Camden) was wel¬ 
comed and applauded by the lovers of liberty 
in the colonies as well as in the mother coun¬ 
try. It is regarded as one of the permanent 
monuments of the British Constitution, and is 
quoted as such by the English authorities on 
that subject down to the present time. As 
every American statesman during our Revo¬ 
lutionary and formative period as a nation 
was undoubtedly familiar with this monu¬ 
ment of English freedom, and considered it 
as the true and ultimate expression of con¬ 
stitutional law, it may be confidently asserted 
that its propositions were in the minds of 
those who framed the fourth amendment to 
the Constitution, and were considered as suf¬ 
ficiently explanatory of what was meant by 
unreasonable searches and seizures / y 
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After quoting liberally from the opinion of 
Lord Camden, he said: 

“Can we doubt that when the fourth and 
fifth amendments to the Constitution of the 
United States were penned and adopted, the 
language of Lord Camden was relied upon as 
expressing the true doctrine on the subject 
of searches and seizures and as furnishing the 
true criteria of the reasonable and unreason¬ 
able character of such searches and seizures. 
Could the men who proposed those amend¬ 
ments in the light of Lord Camden’s opinion 
have put their hands to a law like those 
of March 3, 1863, and March 2, 1867, before 
recited? If they could not, would they have 
approved the fifth section of the Act of June 
22, 1874, which was adopted as a substitute 
for the previous laws? It seems to us that 
the question cannot admit of a doubt. They 
never would have approved of them. The 
struggles against arbitrary power in which 
they had been engaged for more than twenty 
years would have been too deeply engraved 
in their memories to allow them to approve 
of such insidious disguises of the old griev¬ 
ances which they had so deeply abhorred.” 

“And any compulsory discovery by extort¬ 
ing the party’s oath, or compelling the pro¬ 
duction of his private books and papers, to 
convict him of crime, or to forfeit his prop¬ 
erty, is contrary to the principles of a free 
government. It is abhorrent to the instincts 
of an Englishman; it is abhorrent to the in¬ 
stincts of an American. It may suit the pur¬ 
poses of despotic power; but it cannot abide 
the pure atmosphere of political liberty and 
personal freedom.” 

In the Boyd case, Judge Bradley held that the 
principles announced in the case of Entick vs. 
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Carrington applied “to all invasions on the part 
of the Government and its employees of the sanc¬ 
tity of a man’s home and the privacies of life.” 

In Adams vs. United States, 192 U. S. 585, Mr. 
Justice Day said: 

“The security intended to be guaranteed 
by the 4th amendment against wrongful 
search and seizures is designed to prevent 
violations of private security in person and 
property and unlawful invasion of the sanc¬ 
tity of the home of the citizen by officers of 
the law, acting under legislative or judicial 
sanction, and to give remedy against such 
usurpations when attempted” (italics in¬ 
serted). 

In Bram vs. United States, 168 U. S. 532, the 
Supreme Court, in speaking of the construction 
given the Fourth and Fifth Amendments in the 
Boyd case, said: 

‘ ‘ It was in that case demonstrated that both 
of these Amendments contemplated, perpetu¬ 
ating in their full efficacy, by means of a con¬ 
stitutional provision, principles of humanity 
and civil liberty, which had been secured in 
the mother country only after years of strug¬ 
gle, so as to implant them in our institutions 
in the fullness of their integrity, free from the 
possibilities of future legislative change.” 

In Weeks vs. United States, 232 U. S. 383, the 
Supreme Court said: 

‘ ‘ The effect of the 4th amendment is to put 
the courts of the United States and Federal 
officials, in the exercise of their power and 
authority, under limitations and restraints as 
to the exercise of such power and authority, 
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and to forever secure the people, their per¬ 
sons, houses, papers, and effects, against all 
unreasonable searches and seizures under the 
guise of law. This protection reaches all 
alike, ivhether accused of crime or not, and 
the duty of giving to it force and effect is 
obligatory upon all intrusted under our Fed¬ 
eral system with the enforcement of the 
laws” (italics inserted). 

In the Weeks case, Judge Day further said at 
page 394: 

“In Adams vs. New York, 192 U. S. 585, 
this court said that the 4th amendment was 
intended to secure the citizen in person and 
property against unlawful invasion of the 
sanctity of his home by officers of the law 
acting under legislative or judicial sanction. 
This protection is equally extended to the ac¬ 
tion of the Government and officers of the law 
acting under it. Boyd case, 116 U. S. 630. To 
sanction such proceedings would be to con¬ 
firm by judicial decision a manifest neglect, 
if not an open defiance, of the prohibitions of 
the Constitution intended for the protection 
of the people against such unauthorized 
action.” 

In Be Pacific Railway Commission , 32 Fed. 241, 
Mr. Justice Field, after quoting from the Boyd 
case, said: 

“The larguage thus used had reference, it 
is true, to the compulsory production of pa¬ 
pers as a foundation for criminal proceed¬ 
ings, hut it is applicable to any such produc¬ 
tion of the private hooks and papers of a 
party otherwise than in the course of judicial 
proceedings , or a party suit for that purpose. 
It is the forcible intrusion into, and com- 
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pulsory exposure of one’s private affairs 
and papers, without judicial process, or in 
the course of judicial proceedings, which is 
contrary to the principles of a free govern¬ 
ment, and is abhorrent to the instinct of Eng¬ 
lishmen and Americans.” 

See, also: 

Ex parte Robinson, 19 Wall. 505, 510. 

Cooper’s Case, 32 Vermont, 253, 257. 

Wertheim v. Continental R. & Trust Co. 

15 Fed. 716, 717. 

And even then care must be exercised to avoid 
“unnecessary and improper inquiry into private 
affairs”. 


Robinson v. Philadelphia & R. R. Co., 28 
Fed. 340, 342. 

In Cooley on Torts, Vol. 11, page 623, it is said: 

‘ i An important civil right is intended to be 
secured by the provisions incorporated in the 
National and State Constitutions, which in 
substance declare that unreasonable searches 
and seizures shall be unlawful, and that all 
persons shall be secure in their persons, 
houses, papers and effects against them. In 
their origin these provisions had in view the 
mischiefs of such oppressive action by the 
Government or its officers as the seizing of 
papers to obtain evidence of intended crimes; 
but their protection goes much beyond such 
cases; it justly assumes that a man may have 
secrets of business, of friendship, or of more 
tender sentiments, to which his books, papers 
or letters may bear testimony, but with which 
the public have no concern; that he may even 
have secrets of shame which are so exclusive¬ 
ly his own concern that others have no right 
to pry into or discuss them.” 
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From time immemorial, the right of security 
against searches and seizures was prized by Eng¬ 
lish freemen next only to life, limb and liberty. 
It is sometimes said that our people owe this right 
to the Fourth and Fifth Amendments of our Con¬ 
stitution, and that our forefathers “extorted’’ it 
from King John at Runnymede. Nothing could 
be further from the truth. The right to be secure 
in their persons and papers from unreasonable 
searches existed among Englishmen from time im¬ 
memorial. What was “extorted” from King 
John was a confession that the attempted en¬ 
croachments of tyranny thereon were unwar¬ 
ranted; and in the atmosphere of the denounce¬ 
ment of General Warrants in England, in which 
our Constitution was born, it was not deemed nec- 
- essary to incorporate therein a reservation of such 
rights. But the authors of our Constitution were 
not content to let such rights rest unwritten, and 
it was thus that encroachments thereon were pro¬ 
hibited by amendment. Though their wisdom in 
this regard has since been frequently demon¬ 
strated, it is to be doubted that, understanding as 
they did the representative form of government 
they were erecting, they anticipated encroach¬ 
ment upon such rights by the legislative depart¬ 
ment of the government; that a representative 
Senate would attempt by search and seizure to 
compel the citizens it represents to instruct it how 
to legislate. 

In England the encroachments upon this liberty 
were generally at the instance of the crown. Af¬ 
ter the abolition of the Star Chamber came the 
General Warrants, which brought forth Chat¬ 
ham’s characterization of that right, 
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‘‘The poorest man may, in his cottage, bid 
defiance to all the forces of the Crown; it 
may be frail; its roof may shake; the wind 
may blow through it; the storm may enter; 
the rain may enter; but the King of England 
may not enter; all his force dares not cross 
the threshold of the ruined tenement.’’ 

Cooley’s Const. Lim. (7th ed.), p. 425 
(Chatham’s Speech on General War¬ 
rants), 

and culminated in the judgments in Leach’s Case, 
19 State Trials, 1001, Wilkes v. Wood, 19 State 
Trials, 1153, and Entick v. Carrington, 19 State 
Trials, 1030, forever putting an end to the Gen¬ 
eral Warrants. 

And here it may be well to consider Entick v. 
Carrington, supra. For what could be more like 
a general warrant than a legislative inquiry un¬ 
trammeled by issues, inflamed by passion or par¬ 
tisan design, qualified though interested, with 
powers co-extensive with the realm, to search for 
and seize papers and extort testimony from wit¬ 
nesses deprived even of the advantage of judicial 
determination of relevancy. And it may inci¬ 
dentally be recalled that the 45th Article of the 
first charter presented to King John required that 
those who were to sit as judges should at least be 
learned in the law. 

Mr. Justice Bradley in Boyd vs. United States, 
116 U. S. 616, in discussing the search and seizure 
involved in that case referred to and quoted lib¬ 
erally from the case of Entick v. Carrington, 19 
State Trials, 1030. Mr. Justice Bradley said: 

“As every American statesman, during our 
revolutionary and formative period as a na- 
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tion, was undoubtedly familiar with this mon¬ 
ument of English freedom, and considered it 
as the true and ultimate expression of consti¬ 
tutional law, it may be confidently asserted 
that its propositions were in the minds of 
those who framed the Fourth Amendment to 
the Constitution, and were considered as suf¬ 
ficiently explantory of what was meant by un¬ 
reasonable searches and seizures. We think, 
therefore, it is pertinent to the present sub¬ 
ject of discussion to quote somewhat largely 
from this celebrated judgment. 

‘‘ After describing the power claimed by the 
Secretary of State for issuing general search 
warrants, and the manner in which they were 
executed, Lord Camden says: ‘Such is the 
power and therefore one would naturally ex¬ 
pect that the law to warrant it should be clear 
in proportion as the power is exorbitant. If 
it is law, it will be found in our books; if it 
is not to be found there, it is not law. 

“ ‘The great end for which men entered 
into society was to secure their property. The 
right is preserved sacred and incommunicable 
in all instances where it has not been taken 
away or abridged by some public law for the 
good of the whole. The cases where this right 
of property is set aside by positive law are 
various. Distresses, executions, forfeitures, 
taxes, etc., are all of this description, wherein 
every man by common consent gives up that 
right for the sake of justice and the general 
good. By the laws of England, every inva¬ 
sion of private property, be it ever so minute, 
is a trespass. No man can set his foot upon 
my ground without my license but he is lia¬ 
ble to an action though the damage be noth¬ 
ing; which is proved by every declaration in 
trespass where the defendant is called upon 
to answer for bruising the grass and even 
treading upon the soil. If he admits the fact, 
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he is bound to show by way of justification 
that some positive law has justified or ex¬ 
cused him. The justification is submitted to 
the judges, who are to look into the books 
and see if such a justification can be main¬ 
tained by the text of the statute law or by the 
principles of the common law. If no such 
excuse can be found or produced, the silence 
of the books is an authority against the de¬ 
fendant and the plaintiff must have judg¬ 
ment. According to this reasoning, it is now 
incumbent upon the defendants to show the 
law by which this seizure is warranted. If 
that cannot be done, it is a trespass. 

“ ‘Papers are the owner’s goods and chat¬ 
tels; they are his dearest property; and are 
so far from enduring a seizure that they will 
hardly bear an inspection; and though the 
eye cannot by the laws of England be guilty 
of a trespass, yet, where private papers are 
removed and carried away, the secret nature 
of those goods will be an aggravation of the 
trespass, and demand more considerable dam¬ 
ages in that respect. Where is the written 
law that gives any magistrate such a power? 
I can safely answer, there is none; and, there¬ 
fore, it is too much for us, without such au¬ 
thority, to pronounce a practice legal which 
would be subversive of all the comforts of 
society. 

“ ‘But though it cannot be maintained by 
any direct law, yet it bears a resemblance, as 
was urged, to the known case of search and 
seizure for stolen goods. I answer that the 
difference is apparent. In the one I am per¬ 
mitted to seize my own goods, which are 
placed in the hands of a public officer, till the 
felon’s conviction shall entitle me to restitu¬ 
tion. In the other, the party’s own property 
is seized before and without conviction, and 
he has no power to reclaim his goods, even 
after his innocence is declared by acquittal. 



“ ‘The case of searching for stolen goods 
crept into the law by imperceptible practice. 
No less a person than my Lord Coke denied 
its legality (4 Inst. 176); and, therefore, if 
the two cases resembled each other more than 
they do, we have no right, without an Act of 
Parliament, to adopt a new practice in the 
criminal law, which was never yet allowed 
from all antiquity. Observe, too, the caution 
with which the law proceeds in this singular 
case. There must be a full charge upon oath 
of a theft committed. The owner must swear 
that the goods are lodged in such a place. He 
must attend at the execution of the warrant, 
to show them to the officer, who must see that 
they answer the description. : * * * 

“ ‘If it should be said that the same law 
which has with so much circumspection, 
guarded the case of stolen goods from mis¬ 
chief, would likewise in this case protect the 
subject by adding proper checks; would re¬ 
quire proofs beforehand; would call up the 
servant to stand by and overlook; would re¬ 
quire him to take an exact inventory, and de¬ 
liver a copy, my answer is that all these pre¬ 
cautions would have been long since estab¬ 
lished by law, if the power itself had been le¬ 
gal; and that the want of them is an undeni¬ 
able argument against the legality of the 
thing.’ 

“Then, after showing that these general 
warrants for search and seizure of papers 
originated with the Star Chamber, and never 
had any advocate in Westminster Hall ex¬ 
cept Chief Justice Scroggs and his associ¬ 
ates, Lord Camden proceeds to add: 

“ ‘Lastly, it is urged as an argument of 
utility, that such a search is a means of de¬ 
tecting offenders by discovering evidence. I 
wish some cases had been shown, where the 
law forceth evidence out of the owner’s cus¬ 
tody by process. There is no process against 
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papers in civil causes. It has been often tried 
but never prevailed. Nay, where the adver¬ 
sary has by force or fraud got possession of 
your own proper evidence, there is no way to 
get it back but by action. In the criminal law 
such a proceeding was never heard of; and 
yet there are some crimes, such, for instance 
as murder, rape, robbery and house breaking, 
to say nothing of forgery and perjury, that 
are more atrocious than libeling. But our law 
has provided no paper search in these cases 
to help forward the conviction. Whether this 
proceedeth from the gentleness of the law to¬ 
wards criminals, or from a consideration that 
such a power would be more pernicious to 
the innocent than useful to the public, I will 
not say. It is very certain that the law 
obligeth no man to accuse himself; because 
the necessary means of compelling self ac¬ 
cusation, falling upon the innocent as well as 
the guilty, would be both cruel and unjust; 
and it would seem that search for evidence is 
disallowed upon the same principle. Then, 
too, the innocent would be confounded with 
the guilty.’ 

4 4 After a few further observations, His 
Lordship concluded thus: 4 1 have now taken 
notice of everything that has been urged upon 
the present point; and upon the whole w T e are 
all of opinion that the warrant to seize and 
carry away the party’s papers in the case of 
a seditious libel is illegal and void.’ 

4 4 The principles laid down in this opinion 
affect the very essence of constitutional lib¬ 
erty and security. They reach farther than 
the concrete form of the case then before the 
court, with its adventitious circumstances; 
they apply to all invasions, on the part of the 
Government and its employees, of the sanc¬ 
tity of a man’s home and the privacies of life. 
It is not the breaking of his doors and the 
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rummaging of his drawers that constitutes 
the essence of the offense; but it is the inva¬ 
sion of his indefeasible right of personal se¬ 
curity, personal liberty and private property, 
where the right has never been forfeited by 
his conviction of some public offense; it is the 
invasion of this sacred right which underlies 
and constitutes the essence of Lord Camden’s 
judgment.” 

As before stated, there is no pretense of ex¬ 
press power granted by the Constitution, and, al¬ 
though our Supreme Court has said repeatedly 
that the powers of Congress are limited to what 
may be found in the four corners of that instru¬ 
ment (McCulloch v. Maryland, 4 Wheat. 316, 345; 
Lottery Case, 188 U, S. 321, 372; Burton v. United 
States, 202 U. S. 344, 366; Kansas v. Colorado, 
206 U. S. 46, 87), and that powers will not be 
implied from the authority to make laws in exe¬ 
cution of the powers expressly granted, which 
laws themselves trench on rights expressly re¬ 
served by the Constitution (Hepburn v. Gris¬ 
wold, 8 Wall. 603, 611-625; McCulloch v. Mary¬ 
land, supra, 421-423; Kansas v. Colorado, supra, 
87, 88, Marbury v. Madison, 1 Cranch. 137, 175; 
Marshall v. Gordon, 243 U. S. 521, 536), yet it will 
be argued that such a power is implied, (a) as 
inherited from Parliament; (b) that it is pre¬ 
sumed from having been exercised many years 
without opposition; and (c) that it is necessary 
to the intelligent discharge of the legislative func¬ 
tions of Congress. And to this it is answered that 
our Supreme Court has said that our Congress 
is not, like Parliament, a high court of judica¬ 
ture (and it may be remarked that it is not in 
that capacity that Parliament legislates), but that 
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it is a constitutional body with defined and lim¬ 
ited powers. And it may be added—paraphras¬ 
ing the language of the Supreme Court previously 
quoted from Kilbourn v. Thompson, supra (p. 
189)—that little aid can be found in support of 
that doctrine from what has fallen from the Eng¬ 
lish judges in the later cases. 

The contention that the power exists from usage 
may well be answered by quoting Lord Chief 
Justice Camden, in Entick v. Carrington, supra: 

“But still it is insisted that there has been 
a general submission, and no action brought 
to try the right. I answer, there has been 
a submission of guilt and poverty to power 
and the terror of punishment. But it would 
be strange doctrine to assert that all the peo¬ 
ple of this land are bound to acknowledge 
that to be universal law which a few crim¬ 
inal booksellers have been afraid to dis¬ 
pute. ’ * 

Broom’s Constitutional Law (London, 

1866), p. 602. 

But there is further answer. An examination 
of the debates incident to the passage of that stat¬ 
ute, shows it was never dreamed that it would be 
applicable to testimony sought in aid of legisla¬ 
tion. On the other hand, as will be shown from 
the debates, the statute was passed expressly for 
the purpose of enabling Congress to compel tes¬ 
timony to purge or absolve its membership of 
corruption. 

One Simonton, a newspaper man, had written 
an article in which he directly charged that mem¬ 
bers of the House had sold or offered to sell their 
votes on pending measures. He was called as a 
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witness before a Committee, and refused to tes¬ 
tify. A statement of the circumstances surround¬ 
ing the enactment is included in a report of the 
Senate Committee of the Judiciary of 1876, pub¬ 
lished in Smith’s Digests of Decisions and Prece¬ 
dents (Senate Documents No. 278, 53rd Congress, 
2nd Session, p. 564). The debates are to be found 
in the Congressional Globe (34th Congress, 3rd 
Session), the resolution of inquiry and discus¬ 
sion being at pages 275 to 302. At page 403 it 
was explained that the bill then introduced to 
compel the witness’ testimony was in order to 
enable the House to purge its membership of cor¬ 
ruption. At pages 405 and 406, it was explained 
in the House that it was essential to incorporate 
the immunity provisions in order to reach such 
corruption. In the discussion (pp. 429-431) it 
was expressly suggested by one of the members 
of the House, upon a motion to recommit the bill 
to the Judiciary Committee, that it was entirely 
too broad; that it would be applicable to a manu¬ 
facturer who might be called before a Committee 
having a tariff matter under consideration, and 
who might refuse to testify concerning trade 
secrets. To this suggestion reply was made that 
the bill was intended only to reach corruption in 
the Congress. In the Senate the question was 
again raised concerning the scope of the bill, and 
it was pointed out, in answer, that the courts 
would unquestionably construe the statute as ap¬ 
plicable alone to inquiries over which the Congress 
had constitutional jurisdiction (pp. 439-445). 
Senator Bayard said that if the subject-matter 
w T as one outside the jurisdiction of Congress, 
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‘‘the court would quash the indictment if this 
fact appeared upon its face, and if it ap¬ 
peared on the trial they would direct the jury 
to acquit.** 

Senator Bayard pointed out most forcefully the 
penchant of legislative bodies “under the influ¬ 
ence of passion and political excitement** to in¬ 
vade the rights of individuals and those of co¬ 
ordinate branches of the Government. 

It is not to be denied that in many investiga¬ 
tions seeking information for legislative purposes, 
testimony is taken. But it is also notorious that 
in the great majority of such cases the witnesses 
are not only voluntary, but even seek to be heard. 
There is but one instance in which, for refusal to 
testify in a purely legislative inquiry, the witness 
has been indicted, and that case became moot by 
the death of the witness before disposition of the 
question on its merits. It is to be noted however 
that the Supreme Court of the United States, in 
that case (Henry v . Henkel, 235 U. S. 236), in 
passing upon habeas corpus proceedings resist¬ 
ing removal, speaking through Mr. Justice Lamar, 
stated the contentions of the parties as follows: 

“The petitioner insists that the resolution 
did not authorize an inquiry as to the matter 
about which Henry refused to testify; that 
the facts charged do not constitute an of¬ 
fense under the statute; or if so that the stat¬ 
ute is void. On the authority of In re Chap¬ 
man, 166 U. S. 661; Kilbourn v. Thompson , 
103, U. S. 168, and other cases they insist 
that in the trial of contested elections, in cases 
involving the expulsion of members or other 
quasi-judicial proceedings, the House or Sen¬ 
ate may, like any other court, compel mate¬ 
rial and non-criminatorv disclosures, but thev 

• * * 
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argue that in view of the provision of the 
Fourth Amendment to the Constitution 
neither House can compel a citizen to disclose 
his private affairs as a basis for legislation — 
particularly where, as in the present case, the 
witness was not contumacious but fully and 
freely answered all questions; has disclosed 
the fact that the national banks and their of¬ 
ficers were often members of the same syndi¬ 
cate and only refused to give the names of 
certain bank officials when the names them¬ 
selves could not, by any possibility, be of 
assistance in shaping legislation. They, 
therefore, contend that the papers show on 
their face that there was no jurisdiction to 
issue the warrant on which he was held and 
that Henry should not be subject to the 
hardship of being removed to the District of 
Columbia to stand trial upon an indictment 
which affirmatively shows that no crime has 
been committed. ,, 

Mr. Justice Lamar then stated the Govern¬ 
ment’s position as follows: 

“The Government, on the other hand, in¬ 
sists that Revised Statutes Section 104 is 
constitutional and that Congress may provide 
for the punishment of witnesses who in an¬ 
swer to a question propounded by its author¬ 
ity fail to make noncriminatory disclosures 
and furnish information deemed necessary as 

a basis for legislation. 99 (Italics ours.) 

0 

With these as the respective contentions so 
aptly stated by Mr. Justice Lamar, the Court 
then made this grave and significant observation, 
which we italicize because of its importance: 

“These important and far-reaching ques¬ 
tions, though elaborately argued, should not 
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be decided on this record in view of the rule 
relied on by the government that such issues 
must primarily be determined by the trial 
court.” 

Mr. Justice Lamar then enters into a full dis¬ 
cussion of the practice of reviewing such ques¬ 
tions by habeas corpus and, speaking on behalf 
of the Court, arrives at the conclusion that 

“This Court should not, on this record, 
pass on the jurisdictional question pre¬ 
sented/ ’ 

Usage in violation of the Constitution, far from 
establishing the right to do so, should be con¬ 
demned whenever and wherever it appears. 

In Ex parte Milligan , 4 Wall. 2, it was argued 
that under the exigencies of war military trials 
were justified by usage even in States where the 
civil courts were open. In condemning that argu¬ 
ment, Mr. Justice Davis there said (pp. 120-122): 

“These securities [the fourth, fifth and 
sixth amendments] for personal liberty thus 
embodied, were such as wisdom and experi¬ 
ence had demonstrated to be necessary for 
the protection of those accused of crime. And 
so strong was the sense of the country of their 
importance, and so jealous were the people 
that these rights, highly prized, might be de¬ 
nied them by implication, that when the orig¬ 
inal Constitution was proposed for adoption 
it encountered severe opposition; and, but 
for the belief that it would be so amended as 
to embrace them, it would never have been 
ratified. 

“Time has proven the discernment of our 
ancestors; for even these provisions, ex¬ 
pressed in such plain English words, that it 
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would seem the ingenuity of man could not 
evade them, are now , after the lapse of more 
than seventy years, sought to be avoided. 
Those great and good men foresaw that 
troublous times would arise, when rulers and 
people would become restive under restraint, 
and seek by sharp and decisive measures to 
accomplish ends deemed just and proper; and 
that the principles of constitutional liberty 
would be in peril, unless established by ir- 
repealable law. The history of the world had 
taught them that what was done in the past 
might be attempted in the future. The Con¬ 
stitution of the United States is a law for 
rulers and people, equally in war and in 
peace, and covers with the shield of its pro¬ 
tection all classes of men, at all times, and 
under all circumstances. No doctrine, in¬ 
volving more pernicious consequences, was 
ever invented by the wit of man than that 
any of its provisions can be suspended dur¬ 
ing any of the great exigencies of govern¬ 
ment. Such a doctrine leads directly to an¬ 
archy or despotism, but the theory of neces¬ 
sity on which it is based is false; for the gov¬ 
ernment, within the Constitution, has all the 
powers granted to it, which are necessary to 
preserve its existence; as has been happily 
proved by the result of the great effort to 

throw off its just authority. 

* • * * • * 

“But it is said that the jurisdiction is com¬ 
plete under the ‘laws and usages of war.’ 

“It can serve no useful purpose to inquire 
what those laws and usages are, whence they 
originated, where found, and on whom they 
operate; they can never be applied to citizens 
in states which have upheld the authority of 
the government, and where the courts are 
open and their process unobstructed. This 
court has judicial knowledge that in Indiana 
the Federal authority was always unopposed, 
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and its courts always open to hear criminal 
accusations and redress grievances; and no 
usage of war could sanction a military trial 
there for any offense whatever of a citizen in 
civil life, in nowise connected with the mili¬ 
tary service. Congress could grant no such 
power; and to the honor of our national legis¬ 
lature be it said, it has never been provoked 
by the state of the country even to attempt 
its exercise. One of the plainest constitu¬ 
tional provisions was, therefore, infringed 
when Milligan was tried by a court not or¬ 
dained and established by Congress, and not 
composed of judges appointed during good 
behavior.” 

In Fairbank v. United States, 181 U. S. 283, 
311, Mr. Justice Brewer said: 

* 4 When the meaning and scope of a con¬ 
stitutional provision are clear, it cannot be 
overthrown by legislative action, although 
several times repeated and never before 
challenged.” 

In Oakland Paving Co. v. Hilton, 69 Calif. 479, 
502, it is said: 

4 ‘Frequent violations of the Constitution, 
in our judgment, instead of inducing courts 
to hold such violations lawful, is the strong¬ 
est reason that courts should so exercise their 
power as to put an end to them. This is the 
highest duty of courts, and one from which 
they should not shirk and which they cannot 
evade. ’ 9 

We come next to the argument of alleged neces¬ 
sity. This argument is, in substance, that it is 
the duty of the Congress to make laws; that in 
order to do so it is necessary that it have intelli- 
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gence or information; and that in order to obtain 
information therefor it has the power to procure 
it by whatever means are necessary; that the nec¬ 
essary means involves the power of Congress to 
subpoena witnesses and in the event of their re¬ 
fusal to attend, to compel such attendance by at¬ 
tachment ; and if they refuse to testify, to commit 
them for contempt until they do testify. In sub¬ 
stance, that such power is not only incidental, but 
is vital to its existence in the discharge of its 
functions. It is based on the maxim, “Quando lex 
aliquid alicui concedit, concedere videtur id sine 
quo res ipsa esse non potest.” (When the law 
grants anything to any one, it is considered to 
grant that also without which the thing itself can¬ 
not exist.) 

The correct principles of law explaining the 
character and fixing the limits of this implied 
power of legislative bodies to preserve themselves, 
and to remove obstructions in the way of the full 
exercise of their legislative functions, are fully 
set forth with unusual clearness and great depth 
of thought by Mr. Justice White in Marshall v. 
Gordon , 243 U. S. 521. 

In discussing this question the first important 
subject for consideration is, what bearing has this 
implied power on the validity of appellant’s in¬ 
dictment under Section 102 R. S. for refusing to 
answer questions propounded to him? 

Section 102 provides as follows: “Every 
person who, having been summoned as a wit¬ 
ness by the authority of either House of Con¬ 
gress, to give testimony or to produce papers 
upon any matter under inquiry before either 
House, or committee of either House of Con¬ 
gress, wilfully makes default, or who, having 
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appeared, refuses to answer any question per¬ 
tinent to the question under inquiry, shall be 
deemed guilty of a misdemeanor, punishable 
by a fine of not more than one thousand dol¬ 
lars nor less than one hundred dollars, and 
imprisonment in a common jail for not less 
than one month nor more than twelve 
months.” 

In Re Chapman, 166 U. S. 661, it appears that 
one Chapman was indicted in the Supreme Court 
of the District of Columbia under Section 102 R. 
S. U. S. for refusing to answer questions pro¬ 
pounded to him by a committee of the Senate that 
was empowered to investigate into certain charges 
made in designated newspapers that members of 
the Senate were yielding to corrupt influences in 
the consideration of a tariff bill then pending be¬ 
fore Congress. He was tried and convicted and 
the judgment and sentence was affirmed by the 
Court of Appeals. After the affirmance of the 
judgment of conviction he filed in the Supreme 
Court of the United States a petition for a writ 
of habeas corpus and alleged in said petition, 
among other things, that the statute under which 
he was prosecuted and convicted was unconsti¬ 
tutional. In discussing this question the Su¬ 
preme Court of the United States said (166 U. S. 
667): 

“It is true that the reference is to ‘any’ 
matter under inquiry, and so on, and it is 
suggested that this is fatally defective be¬ 
cause too broad and unlimited in its extent; 
but nothing is better settled than that stat¬ 
utes should receive a sensible construction, 
such as will effectuate the legislative inten¬ 
tion, and, if possible, so as to avoid an un- 
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just or an absurd conclusion * * *; and we 
think that the word ‘any’, as used in these 
sections, refers to matters within the juris¬ 
diction of the two Houses of Congress, be¬ 
fore them for consideration and proper for 
their action; to questions pertinent thereto; 
and to facts or papers bearing thereon.’’ 

Continuing, the court said, p. 668: 

“Under the Constitution the Senate of the 
United States has the power to try impeach¬ 
ments; to judge of the elections, returns and 
qualifications of its own members; to deter¬ 
mine the rules of its proceedings, punish its 
members for disorderly behavior, and, with 
the concurrence of two thirds, expel a mem¬ 
ber ; and it necessarily possesses the inherent 
power of self-protection.” 

In the Chapman case it was held that the Sen¬ 
ate was investigating facts bearing on the con¬ 
duct of its members which might result in expul¬ 
sion, and therefore was acting within the range 
of its constitutional power, and the petition of 
Chapman for a writ of habeas corpus was denied. 
The opinion of Mr. Justice Fuller in that case 
indicates clearly that the power of the Committee 
to compel testimony in judicial or quasi-judicial 
trials or investigations is limited to the proceed¬ 
ings described in said opinion. In other words, 
the Supreme Court held that Section 102 was not 
unconstitutional, because in the trials or investi¬ 
gations specified in the opinion in that case Con¬ 
gress had the power to compel witnesses to give 
testimony, and that the operation of said statute 
would necessarily be limited to such proceedings. 
It follows, of course, that if either branch of Con- 
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gress was conducting a trial or proceeding not of 
the character specified in the opinion, then a re¬ 
fusal to answer would not be a violation of Sec¬ 
tion 102. Congress cannot by statutory enactment 
enlarge its power beyond that conferred by the 
Constitution. Hence the right of the Senate to 
compel the attendance and testimony of appellant 
lies at the very foundation of the power of the 
Government to indict him under Section 102 R. S. 

Under which of the trials or proceedings de¬ 
scribed in the opinion in the Chapman case might 
the investigation of the Senate Committee in the 
case at bar be included or fall? Obviously it is 
not an impeachment nor a contested election case, 
nor does it involve the rules of the proceedings 
of the Senate, nor the explusion of a member. 
Clearly the only power possessed by the Senate 
under which this proceeding might by any possi¬ 
bility be claimed to fall is the ‘ ‘ inherent power of 
self-protection.’ ’ 

The question then is, What is the nature and 
extent of the inherent power of self-protection of 
Congress, and whether under the principles con¬ 
trolling and defining such power Congress has the 
right to compel the appellant to give the testimony 
sought to be elicited from him in this particular 
investigation. 

This right of self-protection is the same prin¬ 
ciple involved in the maxim heretofore referred 
to, that when the law grants anything, it grants 
that also without which the thing itself could not 
exist. It is the same principle discussed so fully 
by Mr. Justice White in Marshall v. Gordon , 
supra. We shall therefore make a few quotations 
from his opinion in that case. 
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He said, among other things: 

“No power was expressly conferred by the 
Constitution of the United States on the sub¬ 
ject (contempt) except that given to the 
House to deal with contempt committed by 
its own members. Article I, sec. 5.” 

Continuing, he said: 

“It comes, then, to this: was such an au¬ 
thority implied from the powers granted V 9 

He further said: 

“* * * there is no ground whatever for 
assuming that any implication as to such a 
power may be deduced from any grant of 
authority made to Congress by the Constitu¬ 
tion.’’ 

“* * * Whether the right to deal with 
contempt in the limited way provided in the 
State Constitutions (referred to in said opin¬ 
ion) may be implied in Congress as the result 
of the legislative power granted must depend 
upon how far such limited power is ancillary 
or incidental to the power granted to Con¬ 
gress,—a subject which we shall hereafter 
approach. * * * 

“Thus, in Anderson v. Dunn, supra , # * * 
it was yet explicitly decided that from the 
power to legislate given by the Constitution 
to Congress there was to be implied the right 
of Congress to preserve itself; that is, to deal 
by way of contempt with direct obstructions 
to its legislative duties. * * * But in Re 
Chapman, 166 U. S. 661, the principle of the 
existence of an implied legislative authority 
under certain conditions to deal with con¬ 
tempt was again considered and upheld” 
(italics ours). 
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Continuing, he said: 

“And light is thrown upon the right to 
imply legislative power to deal directly by 
way of contempt without criminal prosecu¬ 
tion with acts the prevention of which is nec¬ 
essary to preserve legislative authority, by 
the decision of the Privy Council in Kielley v. 
Carson, 4 Moore, P. C. C. 63, which was fully 
stated in Kilbourn V: Thompson, supra , but 
which we again state.” 

He then quoted from the opinion of Baron 
Parke in the Kielley case, as follows: 

“ ‘The main question raised by the plead¬ 
ings, * * * was whether the House of As¬ 
sembly (of Newfoundland) had the power 
to arrest and bring before them, with a view 
to punishment, a person charged by one of 
its members with having used insolent lan¬ 
guage to him out of the doors of the House, 
in reference to his conduct as a member of 
the Assembly,—in other words, whether the 
House had the power, such as is possessed 
by both Houses of Parliament in England, to 
adjudicate upon a complaint of contempt or 
breach of privilege . 9 

“After pointing out that the power was 
not expressly granted to the local legislature 
by the Crown, it was said the question was 
‘whether by law, the power of committing for 
a contempt, not in the presence of the Assem¬ 
bly, is incident to every local legislature. 

“ ‘The statute law on this subject being 
silent, the common law is to govern it; and 
what is the common law depends upon prin¬ 
ciple and precedent. 

“ ‘Their Lordships see no reason to think 
that in the principle of the common law any 
other powers are given them than such as are 
necessary to the existence of such a body, and 
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the proper exercise of the functions which it 
is intended to execute. These powers are 
granted by the very act of its establishment, 
—an act which, on both sides, it is admitted, 
it was competent for the Crown to perform. 
This is the principle which governs all legal 
incidents.’ And after quoting the aphorism 
of the Roman law to the effect that the con¬ 
ferring of a given power carried with it by 
implication the right to do those things which 
were necessary to the carrying out of the 
power given, the opinion (of Baron Parke) 
proceeded: ‘In conformity to this principle 
we feel no doubt that such an Assembly has 
the right of protecting itself from all impedi¬ 
ments to the due course of its proceeding. To 
the full extent of every measure which it may 
be really necessary to adopt, to secure the 
free exercise of their legislative functions, 
they are justified in acting by the principle 
of the common law. But the power of punish¬ 
ing anyone for past misconduct as a contempt 
of its authority, and adjudicating upon the 
fact of such contempt, and the measure of 
punishment as a judicial body, irresponsible 
to the party accused, whatever the real facts 
may be, is of a very different character, and 
by no means essentially necessary for the ex¬ 
ercise of its functions by a local legislature, 
whether representative or not. All these 
functions may be well performed without this 
extraordinary power, and with the aid of the 
ordinary tribunals to investigate and punish 
contemptuous insults and interruptions’ ” 
(italics ours). 

Continuing, Mr. Justice White said: 

“There can be no doubt that the ruling 
in the case just stated upheld the existence 
of the implied power to punish for contempt 
as distinct from legislative authority and yet 
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flowing from it. It thus becomes apparent 
that from a doctrinal point of view the Eng¬ 
lish rule concerning legislative bodies gen¬ 
erally came to be in exact accord with that 
which was recognized in Anderson v. Dunn, 
6 Wheat 204, as belonging to Congress; that 
is, that in virtue of the grant of legislative 
authority there would be a power implied to 
deal with contempt in so far as that authority 
was necessary to preserve and carry out the 
legislative authority given / 9 

He further said : 

‘ 4 What does this implied power embrace? 
is thus the question. In answering, it must 
be borne in mind that the power rests sim¬ 
ply upon the implication that the right has 
been given to do that which is essential to 
the execution of some other and substantive 
authority expressly conferred. The power is 
therefore but a force implied to bring into 
existence the conditions to which constitu¬ 
tional limitations apply. It is a means to an 
end, and not the end itself. Hence it rests 
solely upon the right of self-preservation to 
enable the public powers given to be exerted 
(italics ours). 

*‘ These principles are plainly the result of 
what was decided in Anderson v. Dunn, supra, 
since in that case, in answering the question 
what was the rule by which the extent of the 
implied power of legislative assemblies to 
deal with contempt was controlled, it was de¬ 
clared to be ( the least possible power adequate 
to the end proposed 7 (6 Wheat. 231), which 
was but a form of stating that as it resulted 
from implication, and not from legislative 
will, the legislative will was powerless to ex¬ 
tend it further than implication would jus¬ 
tify/’ 
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The Court also said: 

i ‘ Without undertaking to inclusively men¬ 
tion the subjects embraced in the implied 
power, we think from every nature of that 
power it is clear that it does not embrace 
punishment for contempt as punishment, 
since it rests upon the right of self-preserva¬ 
tion; that is, the right to prevent acts which, 
in and of themselves, inherently obstruct or 
prevent the discharge of legislative duty or 
the refusal to do that which there is an in¬ 
herent legislative power to compel in order 
that legislative functions may be performed. ’ ’ 

In the opinion in the Marshall case Mr. Jus¬ 
tice White referred to the well known rule of con¬ 
stitutional interpretation laid down by Judge Mar¬ 
shall in McCulloch v. Maryland, 4 Wheat 316, and 
stated that as there was nothing in the inherent 
nature of the power to deal with contempt which 
caused it to be an exception to the rule laid down 
in the McCulloch case, there could be no reason 
for refusing to apply it to that subject. As we 
understand the contention, of the Government, 
it to some extent at least relies on the provision 
of the Constitution construed in that case, and 
contends that the gathering of information by the 
compulsion of contempt proceedings is appro¬ 
priate to the enactment of legislation, and is nec¬ 
essary to the self-preservation of Congress as a 
legislative body, and therefore that both Houses 
of Congress have such power. This assumption 
with respect to the last paragraph of Section 8 
of the Constitution construed in McCulloch v. 
Maryland is not warranted either by the Consti¬ 
tution itself or by the language of Mr. Justice 
White in the Marshall case. Section 8 of Article I 
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of the Constitution confers on Congress certain 
specific powers, among them the power to borrow 
money on the credit of the United States, to regu¬ 
late commerce with foreign nations, to coin money, 
and the last paragraph of said Section, sometimes 
called the co-efficient clause of the Constitution, 
confers on Congress the power “to make all laws 
which shall be necessary and proper for carrying 
into execution the foregoing powers, and all other 
powers vested by this Constitution in the Govern¬ 
ment of the United States or any department or 
officer thereof”. 

This provision relates strictly and only to the 
subject of making laws; and laws upon what sub¬ 
ject? Obviously laws to carry into execution the 
power to borrow money, the power to regulate 
commerce, the power to coin money, and all the 
other express powers vested by the Constitution 
in said Government. This co-efficient clause does 
not in and of itself confer upon the Congress 
power to do any act or thing which does not con¬ 
stitute the making of law . It depends for its oper¬ 
ation on the express grant to Congress of some 
power to enact legislation on some specified sub¬ 
ject. It is true that the general principle back of 
this clause of the Constitution might be used to 
confer upon the Government the power to do 
something or take some action outside of legisla¬ 
tion that was indispensably necessary to make 
effective some power expressly conferred on the 
Government, but it is obvious that such implied 
power would not be as broad and comprehensive 
as the power conferred upon Congress to make 
laws under the alst paragraph of Section 8 of 
the Constitution; and this is because of the use of 
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the word “proper’’ along with the word ‘ i neces¬ 
sary’ ’ in said Section 8 of the Constitution which 
gives the word ‘ 6 necessary’’ a much broader mean¬ 
ing than it would otherwise have. We contend that 
said clause of the Constitution construed in the 
McCulloch case does not confer upon Congress the 
power to compel testimony in aid of legislation for 
the reason that such compulsion does not consti¬ 
tute the making of laws. 

In addition to this, in applying this doctrine 
of implication of power to the right of Congress to 
preserve itself, Mr. Justice White says in Mar¬ 
shall v. Gordon that the extent of this implied 
power is “the least possible power adequate to 
the end proposed” which is a much narrower 
power than that discussed in the McCulloch case. 
The implied power described in the Marshall case 
is the very same implied power that was involved 
in the case of Kielley v. Carson, supra, and in 
Anderson v. Dunn, supra. In the words of Judge 
White, it “rests solely upon the right of self- 
preservation to enable the public powers given to 
be exercised”; on the right “to deal by way of con¬ 
tempt with direct obstructions to its legislative 
duties”. In other words, the exercise of this 
power must be indispensably necessary to secure 
the free exercise of legislative functions. Baron 
Parke said in Kielley v. Carson, supra , “To the 
full extent of every measure which it may be really 
necessary to adopt, to secure the free exercise of 
their legislative functions, they are justified in 
acting by the principle of the common law”. 

Here is an act of a committee of the Senate in 
the process of “making a law”—not in carrying 
out the general power of Congress. Here is an 
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act of a Committee of one branch of Congress in 
the initial steps of making a law which assumes 
to the Committee as the Government contends, an 
implied power, not inherently, logically, tradi¬ 
tionally, naturally or necessarily belonging to or 
possessed by such a Committee—an implied 
power the exercise of which touches and trans¬ 
gresses the rights of personal security—the se¬ 
curity of papers and effects—an implied power 
which violates by “unreasonable search and seiz¬ 
ure J ’ the express guarantees of security of the 
Fourth Amendment. 

Chief Justice Marshall said: 

“Let the end be legitimate, let it be within 
the scope of the Constitution, and all means 
which are appropriate, which are plainly 
adapted to that end, ivhich are not prohibited , 
Constitution , are constitutional.” (McCulloch 
v. Maryland.) 

The Senate Committee is considering proposed 
legislation. It is exercising its implied power to 
hold any sort of inquiry or investigation. It 
claims a further implied power to coerce by 
process of its own invention the appearance of per¬ 
sons and the production of books and papers. Is 
the exercise of such power, is the application of 
such coercion, “prohibited’ ’ by the Fourth 
Amendment? Does such compulsion, such “search 
and seizure”, “consist with the letter and spirit 
of the Constitution”? 

Except for the express power contained in writ¬ 
ten statutes could a court—to which such power 
usually belongs—lawfully claim or exercise it? 

The making of laws by Congress is essentially 
and solely the exercise of legislative power. These 
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laws have their origin primarily in the thought 
and purpose of members of Congress. Behind 
this thought and purpose of the members of Con¬ 
gress are the political platforms of the parties 
with which the members are affiliated. Respecting 
legislation upon major policies the political cam¬ 
paign very largely determines its outline and lim¬ 
itation. Legislation upon miscellaneous subjects 
is proposed by individual members of Congress 
resting upon their own conception of wisdom and 
necessity. The information necessary to formu¬ 
late this legislation and to determine whether it 
is wise and beneficial is generally obtained by 
study and research first made by the member pro¬ 
posing it, second by the committee to which it is 
referred, and lastly by the two Houses to which 
it is finally submitted for approval. There is no 
time in the process of this law-making when a 
definite issue is made as in the case of actions 
in court. There is no time in this process when 
the necessity for information is greater than at 
any other time. The vast majority of laws enacted 
originate with members, are referred to commit¬ 
tees, reported upon and passed without any 
thought of coercing citizens by invented process 
to give evidence or produce their private books 
and papers. In nearly every case where Commit¬ 
tees have claimed and exercised this power of co¬ 
ercion of citizens, under invented process, to give 
testimony and produce private books and papers, 
it will be found that the real object was to un¬ 
cover a scandal or expose a crime, over which the 
Committee had not a semblance of jurisdiction; 
but the pretense was made that they wished the 
information to aid them in enacting legislation. 
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and these Committees have claimed that such a 
pretense brought them within an implied power 
to coerce citizens by their own process to testify 
and produce books and papers. 

We are not challenging a practice of Commit¬ 
tees of Congress which has been adopted and fol¬ 
lowed naturally and in the everyday work of leg¬ 
islation. We are not endeavoring to prevent Con¬ 
gress from having at its command all of the le¬ 
gitimate means which it has found useful and 
necessary in the great work of making laws for 
the country. 

Congress has never by practice or custom 
adopted the policy of coercion of citizens and 
search and seizure to aid it in the discharge of its 
legislative duties. The construction placed upon 
its own power by Congress by its practice and 
custom in the making of laws overwhelmingly ex¬ 
cludes the claim of a right to coerce citizens to 
testify and produce private books and papers in 
such law-making. Only in those cases where it 
was believed there was a hidden scandal, or a con¬ 
cealed crime, or the material for a sensational ex¬ 
posure, has Congress claimed an implied power 
to coerce citizens by its own process, and in those 
cases it has coupled the real purpose with the 
feigned object of proposed legislation. The power 
to issue process and compel citizens to obey it is 
a very real and substantial power. It runs to the 
four corners of a very extensive country. It has 
never been deemed wise or just to confer such 
power on the Federal Courts except for a limited 
period. The citizen when served is under very 
real restraint and his liberty and property is un¬ 
der real menace if he does not obey. If he does 
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obey he is doing so not at his own will but at the 
will of others. He is obliged to forsake his pur¬ 
suits, gather his private papers together and pro¬ 
ceed to the Capital, however distant, and await the 
pleasure of a Committee. Before this Committee 
may be pending a resolution conferring general 
power to investigate with no precise definition 
of an issue; there is no judge to whom an appeal 
can be made by the citizen to protect any rights 
which he may have. He simply confronts an in¬ 
quisition limited by its own inherent moderation. 

Moreover if the Senate can by resolution em¬ 
power a committee of three or six or thirteen to 
issue compulsory process, it may by resolution 
empower a committee of one to issue such process. 
And if it may do this in “aid of legislation”, why 
may it not do it before the Bill is introduced to 
enable the member to properly formulate the 
Bill? 

The implied power sought to be exercised—in 
this case the compulsory appearance, testimony 
and production of books and papers—must be “es¬ 
sential to the execution of some other and substan¬ 
tive authority expressly conferred” (White, C. J., 
Marshall vs. Gordon). This “other and substan¬ 
tive authority” in the case at bar is the authority 
to legislate generally. The implied powers herein 
claimed “rest solely upon tthe right of self- 
preservation to enable the public powers given to 
be exerted” (White, C. J., supra). That is, to 
justify the claim of implied power to coerce the 
appearance, testimony and production of books 
and papers it must appear that the Senate could 
not “exert its substantive authority expressly con¬ 
ferred” to legislate upon the subject under in- 


69 


vestigation. If the Senate could not punish the 
appellant for refusal to answer and produce the 
books and papers called for because he obstructed 
the exercise of its express legislative powers, and 
until he ceased and abandoned such obstruction, 
its inability would flow from the absence of any 
implied power to compel his appearance, testi¬ 
mony and the production of his books and papers. 
In the absence of such implied power sections 101, 
102,103,104 R. S., U. S., would not apply because 
a violation of these sections must be predicated 
upon the implied authority of the Senate to com¬ 
pel appellant’s appearance, testimony and the pro¬ 
duction of books and papers. Hence whether we 
consider apellant’s refusal as an obstruction to 
the exercise of express legislative powers to be 
punished only to the extent of removing the ob¬ 
struction by the action of the Senate, or as a sub¬ 
stantive offense against an Act of Congress de¬ 
nouncing such a refusal as a crime, in either or 
both cases the right to punish or prosecute rests 
upon the implied power of the Senate through its 
Committee to compel his appearance, testimony 
and the production of books and papers as essen¬ 
tial to enable the Senate under its express power 
to legislate, to exercise this express power. Hence 
the refusal must amount to such an obstruction as 
will frustrate the exercise of express powers. It 
requires the maintenance of the proposition that 
without the right to compel witnesses to appear, 
testify and produce books and papers the power of 
Congress to legislate cannot be exercised. That 
this judicial attribute hitherto only identified with 
courts and wholly disassociated from Congress 
must be held to have passed to Congress with the 
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express grant of power to legislate, or else the 
express grant of power will lie helpless and pros¬ 
trate in the hands of an impotent legislative body. 
This right of search and seizure, this ambulatory 
power of inquisition, must be held to be with Con¬ 
gress and any subdivision thereof which may be 
created or the legislative branch of the Govern¬ 
ment will lapse into a sterile and strident debat¬ 
ing society. Not only must Congress be endowed 
by the exigencies of the case with this implied 
power to prevent the collapse of its aggregate 
capacity to function,—but this must be despite 
the fact that the power to be tortured by such im¬ 
plication is not a power “which is not prohibited 
and which consists with the letter and spirit of 
the Constitution”. (Marshall, C. J., in McCul¬ 
loch vs. Maryland.) 

What then constitutes an obstruction to the 
exercise of the power to legislate? If we examine 
the State Constitutions referred to by Judge 
White when he said “whether the right to deal 
with contempt in the limited way provided in the 
State Constitutions may be implied in Congress”, 
we find that said State Constitutions refer to 
some form of physical obstruction of the proceed¬ 
ings of the legislative body committed in its view, 
or on a member on his way to or returning from 
its sessions, or of some officer executing process 
of the legislative body, or of some witness law¬ 
fully required to attend upon its sessions. It 
will be observed that in the opinion in the Mar¬ 
shall case the legislative body has no power to 
punish for such contempt merely as punishment, 
but has the authority to resort to coercive mea¬ 
sures only to remove the obstruction. The only 
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penalty it can inflict is imprisonment, which can¬ 
not continue for a longer period than the exist¬ 
ence of the obstruction, and not beyond the ses¬ 
sion of the body in which the contempt occurred. 
The implied power of Congress only reaches such 
obstructions as require immediate removal in or¬ 
der that the proceedings of the legislative body 
may not be even temporarily stopped or partially 
interfered with. There must be no such delay as 
would result if Congress were required to resort 
to judicial proceedings, civil or criminal, to remove 
the obstruction. Obviously the obstruction must be 
something of the nature of assault, or assault and 
battery, or false imprisonment, committed on Con¬ 
gress or on one of its members or on its officers. 
There is no physical violence involved in the al¬ 
leged obstruction in this case; no alarming threat 
or assault by appellant on any member of Con¬ 
gress; no disorderly or riotous behavior commit¬ 
ted by appellant in the presence of Congress; no 
arrest or detention of any member of Congress; 
no assault upon or obstruction of the officers of 
Congress in the execution of its process; and even 
after the appellant refused to testify we find Con¬ 
gress continuing daily to assemble in its legisla¬ 
tive capacity, presided over by its proper officers, 
its members in possession of their mental and 
physical faculties unrestrained by anyone, delib¬ 
erating upon, discussing and considering pending 
measures relating to the public welfare just as 
they did before appellant refused to testify. If 
Congress is impeded in the exercise of its legis¬ 
lative functions, it is caused, not by the need of 
knowledge or wisdom possessed by some able per¬ 
son outside of its halls, but by the ignorance and 
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inexperience of its membership. This is one of 
the inherent defects in our system of government. 
The voters do not always select competent repre¬ 
sentatives ; and because they do not, the inexperi¬ 
enced and uninformed representatives selected de¬ 
sire to compel the public to perform the duties 
imposed on Congress by the Constitution. We 
submit that the ignorance and inexperience of the 
members of Congress cannot under any circum¬ 
stances be considered such an obstruction as con¬ 
fers upon the Congress the power to compel the 
public to furnish it information in aid of legisla¬ 
tion. As to whether or not the refusal of appel¬ 
lant to testify is such an obstruction, we cannot 
present the question better than is done in the 
opinions in the cases of Fenton vs. Hampton, 11 
Moore’s P. C. Rep. 347, and Ex Parte Dansereau, 
19 Lower Canada Jurist 210. 

In Fenton v. Hampton the court expressly de¬ 
nies the existence of the power to compel testi¬ 
mony in aid of legislation, either on the ground of 
necessity or supposed inheritance from parlia¬ 
ment in the legislative council of Van Diemen’s 
Land, a constitutional body similar to our Con¬ 
gress, and indeed even questions the existence of 
such a power for legislative purposes in parlia¬ 
ment itself. The opinion of the Chief Justice of 
the Supreme Court of Van Diemen’s Land is set 
forth in full by the Privy Council. It is so com¬ 
prehensive and masterly a discussion of the sub¬ 
ject that a substantial portion of the opinion is 
here excerpted. In that case the court said: 

“The Defendant’s case was presented un¬ 
der a fourfold aspect. First, the relation 
existing between the Legislative Council and 
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this Court; secondly, the powers inherent in 
the Council, as part of the Legislature, and 
whether such powers are derived from grant 
or necessity; thirdly, the authorities bearing 
on the question, in the English, Colonial and 
other Courts; and lastly, subordinate points 
arising from the form of proceeding adopted 
by the Council in this instance. On the part 
of the Plaintiff, everything that was brought 
forward under these various heads was ex¬ 
amined, contested, and denied. The Magna 
Charter was prominently relied upon, and it 
was insisted that the sacred right of per¬ 
sonal freedom, secured by that great Charter 
of our liberties, could not be taken away, 
except by the express enactment of an au¬ 
thority of as high a nature; that the Legis¬ 
lative Council of this Colony is a statutory 
body, having no judicial functions, and pos¬ 
sessing only those powers which are con¬ 
ferred by the Act which gave it birth; that 
the abuses to which the power asserted in 
this instance would open the door, present 
the most cogent reasons why such a power 
should not be inferred; that the same prin¬ 
ciples which would establish its existence in 
this Council, would give it to other bodies 
derived from the same source, and having 
analogous functions to perform, but in which 
the law has clearly settled it does not reside; 
that its assumed necessity for the purposes 
of either legislation or inquiry will be found 
to resolve itself into mere expediency or de¬ 
sirableness; that even admitting such neces¬ 
sity, that alone would be insufficient to sus¬ 
tain the exercise of such a power; and finally, 
that the question is concluded by express 
authority. The second head of Defendants ’ 
argument will be found to contain the true 
principle on which this case must turn, and, 
as I shall have to consider it at large here¬ 
after, I, now, only have to remark that the 
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proposition ‘ whether the powers of the 
Council be derived from grant or necessity’ 
is hardly accurately enunciated. There can 
be no such alternative distinction; the grant 
is the foundation for the whole, and the 
power claimed on the footing of necessity, 
if it exists in law, passes by the grant as 
much as if it were conveyed by it in express 
terms. Pomfret v. Ricroft (1 Saund. 323). 

“* * # From the foregoing statement of 
the origin of the Legislative Council, and of 
the powers conferred upon it, and I have 
adverted to as much, as appears to me, to 
be material to the question before us, it is 
manifest, that it is a mixed and indeed anom¬ 
alous body, deriving existence solely from 
statutory authority, clothed thereby with cer¬ 
tain delegated and defined powers and func¬ 
tions, subject thereby in the exercise of those 
powers and functions to restrictions and limi- 
ations subordinate to Parliament, and in im¬ 
portant particulars to the control and direc¬ 
tion of the Queen. In order, therefore, to test 
the legality of any act done by or under the 
Order of the Council, it is indispensable that 
we should refer to the Statute from which it 
derives both its being and its powers; and 
the question which has to be determined in 
this, as in all similar cases, must be: is the 
authority, the exercise of which is complained 
of, within the scope of that Statute according 
to the legitimate rules of interpretation? in 
other w T ords, has it been expressly communi¬ 
cated to the Council by any of its provisions, 
or what may be taken as equivalent by neces¬ 
sary implication arising therefrom ? If it has, 
then the act done (I speak not here of the 
mode adopted in carrying it out) is justified 
by the authority of the Statute; if it have not, 
then it is an excess of jurisdiction and illegal. 
That the power which has been resorted to 
on the present occasion of imprisoning the 
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Plaintiff, for the alleged contempt of which 
he has been adjudged guilty, as disclosed 
by the pleadings, is not expressly given to 
the Council, must be and indeed is admitted 
on all hands, and, consequently, the ques¬ 
tion I am now to decide, is reduced to the 
consideration of whether that power is com¬ 
municated by necessary implication—that is, 
whether it passes as a legal incident of the 
powers which are given. The argument on 
this point was shaped pretty much as fol¬ 
lows: ‘The Council is empowered to pass 
laws; to enable them to do so, it is essential 
they should inquire; such inquiry neces¬ 
sarily demands, in some instances, informa¬ 
tion from witnesses; such attendance must 
be compulsorily enforced, to prevent the 
power of legislation being defeated.’ I here 
observe, that the pleadings in the present 
instance, show a case of inquiry only, and 
fail to aver that such inquiry was for the 
purposes of legislation, or even that that 
end was in contemplation. Although if such 
were the object, this omission weakens the 
force of the foregoing argument, I am yet 
content to take it, as it was advanced, and 
then its validity must depend, as my deci¬ 
sion must also depend, upon the application 
of the legal maxim, “ Quando lex aliquid con- 
cedit concedere videtur et illud sine quo res 
ipsa esse non potest. y It becomes, therefore, 
all important to consider the true import of 
this maxim, and the extent to which it has 
been applied. After the fullest research 
which I have been able to bestow, I take 
the matter to stand thus: Whenever any¬ 
thing is authorized, and especially if, as 
matter of duty, required to be done by law, 
and it is found impossible to do that thing 
unless something else not authorized in 
express terms be also done, then that some¬ 
thing else will be supplied by necessary in- 
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tendment. But, if when the maxim comes 
to be applied adversely to the liberties or 
interests of others, it be found that no such 
impossibility exists, that the power may be 
legally exercised without the doing that 
something else, or even going a step far¬ 
ther, that it is only in some particular in¬ 
stances, as opposed to its general operation, 
that the law fails in its intention, unless 
the enforcing power be supplied, then, in 
any such case, the soundest rules of con¬ 
struction point to the exclusion of the 
maxim, and regard the absence of the power 
which it would supply by implication as a 
casus omissus. Unless this be so, I can 
neither understand the cases cited in illus¬ 
tration of the maxim, nor the numerous in¬ 
stances where it would have removed all 
difficulty, if its controlling force had been 
recognized. 

u* * # These and all other authorities 
which I have been enabled to find in eluci¬ 
dation of this maxim, range themselves under 
the principle of positive duty or general 
inevitable necessity, the non-compliance with 
which would deprive the law, whatever it 
be, of all operation. But to extend our rea¬ 
soning further to instances where the ap¬ 
plication of this maxim, if allowed, would 
have removed all difficulty to the exercise 
of powers essential to the carrying out of 
various laws, how stands the matter? No 
case has been produced, nor, as I apprehend, 
can be, which establishes that an enabling 
Statute however public or beneficial may be 
the objects which it contemplates, has ever 
been extended by construction so as to war¬ 
rant those entrusted with the execution of its 
powers, and who do not constitute a Court, 
to issue process of arrest for the enforcement 
of those powers. In many instances where 
even a judicial authority is conferred, if the 
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law be silent in that respect, such a power 
cannot be exerted. As a general rule, Jus¬ 
tices of the Peace cannot compel the attend¬ 
ance of witnesses for the purpose of sum¬ 
mary trial, unless there be a special provision 
in the Statute under which they act. Paley, 
‘On Convictions,’ p. 86 (4th Edit.). 

“* # # In short, wherever a new statu¬ 
tory jurisdiction has been erected, although 
invested as in some instances with judicial 
functions, I can find no case where the 
power of compulsorily enforcing the attend¬ 
ance of witnesses has, in the absence of 
express provision, been implied, much less 
has a power of committal for contempt for 
disobedience by witnesses been supplied by 
intendment. Again, if we take as examples 
public Commissioners or Boards created by 
Statute and invested with full power to 
inquire and report, we invariably find that 
the attendance of the necessary parties be¬ 
fore them is enforced, or their refusal to 
attend punished by specific enactment for the 
purpose. As instances, the Charities and 
Tithe Commissions, which were referred to. 
The former was established under the Act, 
1st & 2nd Will. IV., c. 34, and the Commis¬ 
sioners were thereby empowered to summon 
the necessary persons, and call for the pro¬ 
duction of books, papers and accounts. Now, 
it is to be observed, that the information re¬ 
quired could only, as a general rule, be ob¬ 
tained from particular individuals, such as 
the trustees of the charities, the clergyman, 
or parish officers; on their refusal to attend, 
as the case may be, the inquiry would be 
brought to a deadlock. Yet was it ever 
dreamt that the Commissioners could in any 
such event, as a necessary incident to their 
powers, issue a warrant to bring the body of 
the recusant witness before them, and in case 
of refusal to be sworn and examined, commit 
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him to contempt? Why even the Statute it¬ 
self does not entrust the authority to the 
Commissioners; but subjects the disobedient 
party to be fined by the Court of Queen’s 
Bench or Exchequer, payment to be enforced 
by attachment as for contempt. Under the 
Tithe Commission Act, the refusal of wit¬ 
nesses to attend or give evidence is punish¬ 
able as a misdemeanor. But the nearest 
analogy will be found in corporate, munici¬ 
pal, or other bodies invested with legisla¬ 
tive authority, their laws being binding upon 
all within the limits of their jurisdiction— 
such as the Corporation of the City of Lon¬ 
don, or the East India Company. Informa¬ 
tion for such purpose is as essential to 
them, as to any local Legislature; yet they 
cannot enforce the attendance of witnesses 
by warrant , or commit for contempt for 
refusal. Now, if the legal maxim under con¬ 
sideration is to prevail in the case before 
me, why should not its governing applica¬ 
tion have been recognized in the several 
instances to which I have adverted? If it 
be said that in some, express provision hav¬ 
ing been made, the necessity for the implied 
power is superseded, the answer is, that 
the express provision is made just because 
the implied power would not be attributed. 
To confer the incident in terms, where it 
passes by operation of law, is superfluous 
and inoperative—a breach of legal rule, ‘ Ex- 
pressio eorum quae tacite insunt nihil oper- 
atur. y If it be said that a different rule 
ought to prevail in consequence of the higher 
dignity and importance which attach to 
Legislative bodies, and to the powers and 
duties entrusted to them, the answer again 
is, that the question does not hinge upon the 
constitution of the body, but upon the grant 
—not on the exalted character of the func¬ 
tions to be performed, but on the extent 
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of the jurisdiction which has been conferred. 

The more just solution of the problem will 
be found, as I take it, in this; that in erect¬ 
ing the different statutory bodies, Parlia¬ 
ment has assumed that the power to hear 
and determine, to inquire and report, or to 
inquire and legislate, will, as a general rule, 
he effectually carried out, without difficulty 
and without obstruction; and if in particu¬ 
lar instances an impediment should arise 
from the neglect or contumacy of a witness, 
it is a safer ride of construction to regard 
such a casus omissus, to be met by other 
means, than to imply a power of infring¬ 
ing upon the personal liberty of the subject. 
‘ Ad ea quae frequentius accident jura adopt- 
antur / is equally a maxim of law with that 
which I am considering; and where the 
words of the Statute do not reach to an 
inconvenience, rarely happening, they ought 
not to be extended to it by construction. 
Bole v. Morton (Vaughan’s Rep. 373). Now, 
the work of legislation has hitherto been 
carried on here readily and without impedi¬ 
ment; the information on which it is founded 
is ordinarily of a public character, obtain¬ 
able without difficulty; the matter notorious; 
the members conversant with what is trans¬ 
piring around them generally inform them¬ 
selves by the evidence of their senses, or 
by common report. Let it be conceded that 
occasions may arise in which inquiry by the 
examination of witnesses ought to precede 
legislation; how rarely would it happen 
that any party required to attend would 
refuse; but even assuming such refusal, 
rare indeed would be the case, and such 
is not shown in this instance, where such 
party constituted the only fountain from 
which the required information could be 
drawn. Taking, however, that extreme and 
exceptional case, it would still be insuffi- 
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cient to let in the application of the maxim 
that things necessary pass as incident to the 
grant, to the extent which has been assumed, 
or to found the power or privilege which 
has been here exercised; because as regards 
the former, the legal power to legislate still 
exists, although its exercise in the particu¬ 
lar instance is impeded; and as regards the 
latter, because necessity alone, is inadequate 
to sustain such a power. If the House of 
Commons claimed a new privilege tomorrow, 
the exercise of which would invade the 
right of personal freedom beyond their walls, 
and the matter came before the Superior 
Courts in a shape in which they could take 
cognizance of it, I apprehend it would not 
be enough to establish an unanswerable case 
of simple necessity ; it would be essential 
to add to that necessity, the evidence of 
usage. Burdett v. Abbott (14 East, 150), 
et per Littledale and Coleridge , in Stock- 
dale v. Hansard (9 Ad. & Ell. 1). But 
I am prepared to test the question by every 
assumption in favor of the Defendants’ 
case. Let the maxim be applied, and let it 
be granted that the power of inquiry, by 
the evidence of witnesses, is necessary to 
the Legislative, or, if you please, inquisi¬ 
torial functions of the Council. No one, 
I conceive, will be found to contend, that the 
exercise of that power could legally be 
carried one iota beyond the necessity which 
calls it into play. And what would be this 
limit? That on the Plaintiff’s disregard of 
the summons of the Committee and of the 
order of the House, requiring his attend¬ 
ance at the bar, he be ordered to be brought 
up in custody for the purpose of being ex¬ 
amined on the inquiry, and that the war¬ 
rant be shaped accordingly. But this is not 
what has been done; the Plaintiff for his 
refusal to attend, has been adjudged guilty 
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of a contempt, and his arrest and imprison¬ 
ment are the penalty for that offense: it is 
not simply the coercive enforcement of his 
presence, but punishment for his disobedi¬ 
ence in not being present. Stockdale v. Han¬ 
sard (3 Per. & Dav. 331). In thus acting, 
the Council has assumed the attributes, not 
merely of a Court, but of a Court of Record, 
Groenvell v. Burrwell (1 Lord Raym. 454); 
attributes which there is high authority for 
saying belong neither to the House of Lords 
nor Commons, sitting in their legislative ca¬ 
pacity. Rex. v. Fowler (8 Term Rep. 314); 
Jones v. Randall (Cowp. 17). Indeed, were 
the exercise of the power by the Council in 
this case tried by the rules of the Lex Par¬ 
liament!, it appears to me that it could not 
be sustained. The practice as laid down in 
the Commons’ Journals, 1731, by May (Edit. 
1855), p. 322 and following pages, and the 
course adopted in Howard v. Gosset (10 Q. 
Ben. Rep. 359), all conspire to establish, 
that where a witness refuses to attend, he 
is to be brought up in custody to the Bar, 
prior to his being punished for the contempt 
of disobedience. I do not, however, put the 
case on that footing. I have dealt with it 
under the only aspect in which I conceive 
it ought legally to be viewed; it resolves it¬ 
self into a question of construction, to be gov¬ 
erned by the principles of the Common Law; 
and applying those principles and the tests 
of analogy, the only materials at my com¬ 
mand, I am of opinion, that they exclude such 
an exercise of power as has been resorted to 
by the Council” (pp. 351-368). 

In 1875 the Speaker of the House of Assembly 
of the Provincial Legislature of Quebec issued 
three warrants of attachment, to bring before 
that House three persons desired as witnesses 
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in an investigation, evidently somewhat sim¬ 
ilar to that here involved. They procured writs 
of habeas corpus from the Court of Queen’s 
Bench of the Province; two of them returnable 
before Ramsay, J., and the third returnable be¬ 
fore the full Bench at a subsequent date. As to 
the two returnable before Ramsay, J., he sus¬ 
tained the writ and quashed the warrant. In 
the course of his opinion, reported with the 
opinion of the full Bench upon the other writ 
which was by it quashed, under Ex parte Dan- 
sereau, XIX Lower Canada Jurist, 210, 213-215, 
217, he said: 

“On view of this return, it appears to 
me that I am called upon to decide two 
questions: Has the Legislative Assembly 
of the Province of Quebec the power to or¬ 
der the arrest of any one for contempt; and 
if so, has it exercised that authority in a 
lawful manner in the present case? 

“If the Legislature possesses the power 
claimed, it must be either under the opera¬ 
tion of the common law, or in virtue of some 
statute. 

“At the argument, the general principle 
that all the privileges of the House of Par¬ 
liament in England were inherently pos¬ 
sessed by the Houses of the Colonial Legis¬ 
lature was not contended for. Indeed such 
a pretension could not now be maintained. 
It is true that this doctrine was laid down 
in 1833 in Beaumont and Barrette (1 Moore 
P. C., p. 59), but this case was overruled in 
Kielley and Carson (4 Moore, p. 63), in Fen¬ 
ton and Hampton (11 Moore, 347), and in 
Doyle and Falconer, L. R., 1 P. C. 328. 

“These decisions are not only of the high¬ 
est authority, as proceeding from the Privy 
Council, but they are supported by the 
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strongest Considerations. Without setting 
aside Magna Charta, it would be impossible 
by analogy to extend the right to attach 
any subject to Her Majesty without the au¬ 
thority of Parliament. 

4 ‘No colonial dependency of the Crown of 
England, therefore, can have any such usage 
established in favor of its Legislative Cham¬ 
bers or of the members thereof. Their his¬ 
tory is not sufficiently long, nor is it requi¬ 
site in our day that privileges of this sort 
should be allowed to grow up under the 
plea of usage. 

• • • • * • 

“We have only then to enquire whether 
the power to compel the attendance of wit¬ 
nesses is a power necessary to the existence 
of a legislative body, and if not whether 
the warrant is helped by the Statute of Que¬ 
bec of 1870? 

* * • • • • 

“The next point is as to the right of the 
House to compel the attendance of witnesses 
at their Bar. I understood the learned 
counsel for the Speaker to maintain, 1st, 
without laying claim to all the 'privileges 
of the House of Commons in England, that 
the right of each House of the Legislature 
to compel the attendance of witnesses was 
a power necessary to the carrying out of the 
objects for which the Local Legislature was 
created, and that without the Act, 33 Vic., 
Cap. 5, this power existed; 2nd. That the 
Act, 33 Vic., Cap. 5, was within the scope 
of the functions of the Legislature of Que¬ 
bec. 

“I cannot agree with either of these prop¬ 
ositions. Necessity to be the ground-work 
of power of this sort must be an absolute 
necessity; such for instance as the power of 
an assembly to keep order within the hall 
where its deliberations are carried on, but 
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not a mere matter of convenience. In the 
case of Doyle vs. Falconer, an outrage in 
face of the House was held not to justify 
a commitment. Now the object of a Legis¬ 
lature is to make laws and not to take in¬ 
quests. There cannot then be any absolute 
necessity in their hearing witnesses. So 
much is this the case that there is no com¬ 
mon law right to examine a witness under 
oath in committee or before either of the 
Houses of Parliament in England, except 
only in cases of impeachment, before the 
Lords. There is not, therefore, anything 
judicial in such a proceeding. The so-called 
witnesses are merely advisers, what they 
say has only argumentative authority, for 
in judicio non creditur nisi juratis” (bold 
type ours.) 

When the third case came before the full Bench, 
however, as before stated, it dismissed the writ 
of habeas corpus, holding the warrant valid un¬ 
der a statute of the province which authorized 
the Houses of the Legislature to call witnesses. 
Elaborate opinions were written by several of 
the Judges, in which considerable discussion was 
accorded to the question of the existence of a 
right to compel testimony in aid of legislative 
functions, on the theory of implied necessity, al¬ 
though that question was not strictly in issue. 
As shown by those opinions, the Legislature had 
authority over the executive branch of the Gov¬ 
ernment of the Province (not including the Lieu¬ 
tenant-Governor), and the Legislature also un¬ 
der the Constitution of the Province had the full 
reserve legislative power (like our States), sub¬ 
ject only to the restraints of the Constitution and 
the power of disallowance of its acts reposed in 
the Lieutenant-Governor. 
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Although the views of the majority of the 
Court, to the effect that such implied power ex¬ 
isted, are inconsistent with those approved by the 
Privy Council in Fenton v. Hampton, 11 Moore 
P. C. 347, which fact was observed by the Su¬ 
preme Court of Nova Scotia in a subsequent case 
(1878), Landers v. Woodward, 2 Can. S. C. R. 158, 
191, yet, as there pointed out, under the peculiar 
state of the Constitution of the Province and the 
functions of the Legislature, and the failure of 
the Lieutenant-Governor to disallow the statute, 
which in effect made it a part of the Constitution, 
the decision of the majority of the Court in the 
Dansereau case, supra , might well be justified; 
and those same circumstances render the case in¬ 
applicable as an authority here. And it is in¬ 
applicable for the further reason that there was 
in issue only the question of the power to compel 
attendance by attachment of a witness, as dis- 
tinguished from compelling testimony, and for 
the reason also that it appears that the evidence 
was desired by the Assembly in its inquisitorial 
capacity concerning the acts of executives subor¬ 
dinate to it, a judicial rather than a legislative 
function. Ramsey, J., dissented from the major¬ 
ity of the Court, and wrote a further opinion on 
the subject, in which he comprehensively reviewed 
it. He said, in part (pp. 221-226, 229, 230): 

“But to take the more plausible preten¬ 
tion put forward for the House of Assem¬ 
bly. They say, we must have incidentally 
the powers necessary to our existence; it 
is necessary to our existence that we should 
be able to make enquiries, and we cannot 
make enquiries unless we can compel the 
attendance of witnesses. No one contests the 
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first and second of these propositions; but 
what is said is this, that the right to compel 
the attendance of witnesses is not essential 
to making enquiries. People in every day 
life make enquiries constantly, yet they have 
no power to compel their neighbours to come 
in and give them their advice. The Crown 
too requires to make enquiries much more 
urgently than either House of Parliament; 
but it has no power to this day, in England, 
to compel the attendance of witnesses before 
its Commissioners. Two cases were sug¬ 
gested by Counsel, to show that the power 
to examine witnesses was essential to the 
House. One was to prove the preamble of 
a private bill; and the other, corruption on 
the part of a member. 

“If it were necessary to have the power 
to compel the presence of witnesses in cer¬ 
tain cases , it does not follow that the House 
should have the power inherently in all; so 
that, unless it can be shown that it is one 
of those cases, the argument would not help 
the pretention ostensibly put forward. But 
the preamble to a private bill has never been 
proved , in the strict sense of the word. It 
is substantiated to the satisfaction of the 
Committee, and that is all. It was only by 
the Act 21 and 22 Vic., cap. 78, that com¬ 
mittees in England have the power to ex¬ 
amine witnesses on oath; consequently, a 
committee is not at common law restricted 
in any way as to the extent of information it 
should have before it declares the preamble 
proved. In practice it is hardly possible 
to conceive the necessity of compelling wit¬ 
nesses to appear, to prove or disprove the 
preamble of a private bill. The parties in¬ 
terested in a private bill are under a com¬ 
pulsion much more stringent than the most 
enthusiastic advocate of privilege could de- 
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vise to come in and say their say to the 
committee. I have seen warm debates as 
to the right to produce evidence on private 
bills. I remember of no case where it was 
necessary to compel the attendance of per¬ 
sons. But in any case, if we are to build 
up the right for the House of Assembly, on 
any grounds of necessity such as that in¬ 
sisted on, we must say, by parity of reason¬ 
ing, that the Corporation of Montreal has 
a similar right on an application to put up 
a steam engine in a back street. 

**#**# 

“ Again, it is not sufficient to say that it 
is necessary because Committees in England 
have the right to send for persons and papers. 
For, the hundredth time it must be re¬ 
peated, it appears that the English right 
depends not on necessity, but on usage. It 
is perfectly evident that if the House may 
compel the attendance of witnesses, it may 
compel the production of ‘papers and 
things.’ Now let us see how far this leads 
us. Not only may a man be interrogated by 
the members of a body, not logically trained 
to decide nice questions of evidence, and con¬ 
sequently totally unfit to limit an enquiry to 
its just proportions, but it may compel him 
to produce his private papers, and every 
movable in bis possession for their inspec¬ 
tion. I know one of the learned Counsel for 
the Speaker recoils from the test of his pre¬ 
tensions by extreme cases. The reductio ad 
absurdum, is, however, a perfectly legiti¬ 
mate process of reasoning, and applied to 
the particular point before us it exhibits in 
relief the monstrous nature of the preten¬ 
sions put forth by the House of Assembly. 
If they succeed in maintaining their claims, 
I will not say they have established ‘an or¬ 
ganized chaos,’ for I am not sure I fully 
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understand the value of these words in the 
relation in which they have been placed; but 
this I will say, that a body of limited and 
local authority has, in violation of the most 
clearly expressed intention of its charter, or¬ 
ganized for itself an arbitrary system of 
government totally subversive of individual 
liberty. It is needless to cite the case of 
Anderson and Dunn, for it was examined in 
the case of Doyle and Falconer, and whether 
Anderson’s case was decided rightly or 
the reverse, it cannot weigh with us, for 
its authority was rejected by the Privy 
Council. * * * 

“It seems, then, that the opinion is preva¬ 
lent that either by want of due diligence on 
the part of the Government last summer, or 
by bad faith on the part of one or more of 
the Ministers, and want of due care and dili¬ 
gence by the others, a bargain excessively 
injurious to the pecuniary interests of the 
Province was entered into. Now it is desired 
to examine into how far those opinions are 
true; and it is contended that such an enquiry 
is absolutely necessary, in order that the 
House of Assembly may perform its func¬ 
tions. It may fairly be asked of those who 
advance this argument wherein this neces¬ 
sity consists? It is, evidently, not a political 
necessity, for the country exercised its juris¬ 
diction, and gave its decision, in no equivocal 
manner, months before the Legislature met. 
It cannot be with a view to legislation, for it 
may be presumed the House does not purpose 
to enact a law to annul the bargain com¬ 
plained of. The only conceivable question 
that remains is an executive one, namely, 
whether the validity of the deeds should be 
contested, or whether criminal proceedings 
should be taken against any of the parties ac¬ 
cused. Now, for either of these purposes, it 
would be manifestly unfair and improper to 
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subject witnesses compulsorily to the interro¬ 
gations of the complaining party. The im¬ 
propriety will appear more manifest when 
it is remembered that it was formally an¬ 
nounced at the opening of the proceedings 
here, that the Committee would not be bound 
by the legal rules of evidence; in other words 
that the Committee would disregard in this 
quasi-criminal investigation, those rules 
which experience has established as the best 
mode of discovering truth. It must not be 
concluded from what I have said, that the 
House can make no enquiry, all I say is this, 
that the House requires no arbitrary powers 
to enquire, and to arrive at a result suffi¬ 
ciently satisfactory for all practical purposes. 

####•# 

If, again, we examine the plea of necessity, 
by the light of the three authoritative cases 
decided in the Privy Council, we find that very 
serious interruption of the business of the 
House did not justify a commitment on the 
ground of necessity. Once more, if we ex¬ 
amine it historically, we find it not only the 
pretext of oppression all over the globe, but 
very specially that most successfully com¬ 
batted by our race. The noble tale of English 
history—the beacon—the guide to all those 
who possess, or strive to obtain individual 
liberty within the law, constantly appealed 
to even by those who like it least in the ab¬ 
stract—teaches us a lesson, not of resistance 
to prerogative, but to all arbitrary and un¬ 
defined powers whatever, no matter how 
artistically they may be dressed up. I know 
of no claim of prerogative or privilege which 
has not come backed by the plea of necessity. 
It was the defense of Secretary of State 
warrants general, though hardly so general 
as the one before us; it was the defense, I 
dare say, of lettres de cachet; it was the 
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origin of the right claimed by members of 
the English House of Commons to commit 
as for a contempt any one who should en¬ 
croach on the fishery of a member of the 
House; I doubt not the Irish Courts thought 
it was sufficient excuse for the pretension 
they once put forth, that as every crime was 
a contempt, they could try and punish crim¬ 
inals on attachment without the intervention 
of a jury. To-day we are cajoled with the 
plea of necessity on one point which per¬ 
haps it might not seem very disastrous to 
concede, save for the evil precedent, and on 
the eve of this argument a legislator, per¬ 
sonally offended, informs us that this ar¬ 
gument is a subterfuge. It is not public con¬ 
venience they seek to further, but to protect 
their own dignity. So the individual liber¬ 
ties of the people are to be sacrificed to grat¬ 
ify the vanity of the people’s representa¬ 
tives, and those accused of crimes affecting 
a member of the House may be tried, not 
by their peers, but by those whose feelings 
of personal dignity are involved in the issue. 
I have heard it said that the case I refer to, 
that of a person supposed to be the writer 
of an article reflecting on a member, has 
been inopportunely brought up. I think the 
very reverse. The public should be obliged 
to the member who has furnished a more 
extreme case as an example, in order to 
show the danger lurking under that now be¬ 
fore us. I have entered at some length on 
this branch of the case, because it covers the 
only debatable ground. If this warrant can¬ 
not be defended on the plea of necessity, it 
cannot be defended by any text of law. And 
it appears to me, with increasing force, the 
more I look at the question, that the assump¬ 
tion of power constructively on the ground of 
necessity must be restrained to its narrowest 
limits; and so restraining it, I cannot hold 
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that it is necessary to the existence of every 
legislative body to have the right to compel 
the attendance of witnesses generally. 

#**#•# 

“As Chief Justice Pratt and the other 
Judges of the Common Pleas said, in giving 
the death blow to general warrants, issued 
by the Secretary of State, 4 no degree of 
antiquity can give sanction to an usage bad 
in itself.’ (2 May’s Const. Hist., p. 258.) 
The power to issue a general warrant is 
given by no statute to the Commons of Eng¬ 
land,—by Section 18, B. N. A. Act, it is re¬ 
fused to the Houses of Parliament of Canada; 
and it is denied to all persons by many stat¬ 
utes in express terms. (See the Petition 
of Rights and 16 Charles I. cap. 10.) With 
one quotation from the greatest of our politi¬ 
cal writers, I shall conclude. Burke says: 

“ ‘But if the habit prevails of going be¬ 
yond the law , and superseding this judica¬ 
ture, of carrying offenses, real or supposed, 
into the legislative bodies, who shall estab¬ 
lish themselves into courts of criminal equity , 
(so the Star Chamber has been called by 
Lord Bacon) all the evils of the Star Chamber 
are revived. A large and liberal construction 
in ascertaining offenses, and a discretionary 
power in punishing them, is the idea in crimi¬ 
nal equity; which is in truth a monster of 
jurisprudence. It signifies nothing whether a 
court for this purpose be a committee of Coun¬ 
cil, or a House of Commons, or a House of 
Lords; the liberty of the subject will be 
equally subverted by it. The true end and 
purpose of that House of Parliament, which 
entertains such a jurisdiction, will be de¬ 
stroyed by it’ ” (italics ours). 

While, as before stated, the Supreme Court re¬ 
fused in the Kilbourn case expressly to decide 
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the question of whether Congress has power to 
compel testimony in aid of legislation, neverthe¬ 
less in subsequent cases the question has been con¬ 
sidered at length in so far as attempts to dele¬ 
gate such power to Commissions created by Con¬ 
gress is concerned, and the effect of the decisions 
is to deny the existence of such power. 

The Pacific Railway Commission was created by 
Act of Congress (March 3, 1887), and given gen¬ 
eral authority to investigate the affairs of the 
Central Pacific Railroad Company, which had re¬ 
ceived government aid. The Commission created 
by the Act asserted unlimited powers of investi¬ 
gation, without specific issues and without rules 
of evidence, and its power was challenged on the 
ground that the statute was unconstitutional; and 
it was so held, In re Pacific Railway Commission, 
32 Fed. 241, a notable decision and one which was 
cited with approval in Interstate Commerce Com¬ 
mission v. Brimson, 154 U. S. 447, hereinafter con¬ 
sidered. In discussing the powers of Congress, 
Mr. Justice Field said (pp. 250, 251): 

‘‘It [Congress] may inquire into the ex¬ 
tent of the productions of the country of 
every kind, natural and artificial, and seek 
information as to the habits, business and 
even amusements of the people. But in its 
inquiries it is controlled by the same guards 
against the invasion of private rights which 
limit the investigations of private parties 
into similar matters. In the pursuit of 
knowledge it cannot compel the production 
of the private books and papers of the citi¬ 
zen for its inspection, except in the progress 
of judicial proceedings, or in suits instituted 
for that purpose, and in both cases only 
upon averments that its rights are in some 
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way dependent for enforcement upon the 
• evidence those books and papers contain. 
Of all the rights of the citizen, few are of 
greater importance or more essential to his 
peace and happiness than the right of per¬ 
sonal security, and that involves not merely 
protection of his person from assault, but 
exemption of his private affairs, books, and 
papers from the inspection and scrutiny of 
others. Without the enjoyment of this right, 
all other rights would lose half their value. 
The law provides for the compulsory produc¬ 
tion, in the progress of judicial proceedings, 
or by direct suit for that purpose, of such 
documents as affect the interest of others, and 
also, in certain cases, for the seizure of crimi¬ 
nating papers necessary for the prosecution 
of offenders against public justice, and only 
in one of these ways can they be obtained, 
and their contents made known, against the 
will of the owners.” 

And Judge Sawyer said (p. 263): 

“A general, roving, offensive, inquisitorial, 
compulsory investigation, conducted by a 
commission, without any allegations, upon 
no fixed principles, and governed by no rules 
of law, or of evidence, and no restrictions ex¬ 
cept its own will, or caprice, is unknown to 
our constitution and laws; and such an in¬ 
quisition would be destructive of the rights 
of the citizen, and an intolerable tyranny. 
Let the power once be established, and there 
is no knowing where the practice under it 
would end.” 

And Judge Sabin said (p. 269): 

“Courts do not entertain such investiga¬ 
tions or inquiries, or lend their aid thereto. 
If this power of unlimited, inquisitorial in- 
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vestigation into the affairs of private cor¬ 
porations or companies, or of individuals— 
and it concerns all alike —shall be once es¬ 
tablished, who can say where it will end, 
or what will be its limit of injustice at all 
times, but more especially when called into 
exercise in times of political excitement, or 
under the influence of partisan zeal or pas¬ 
sion? In the close adherence to well-settled 
principles of law, founded upon the just ob¬ 
servance of the rights of all parties, will we 
not find the greatest safety alike to public and 
private rgihts?” (italics inserted). 

The next case of this character was Interstate 
Commerce Commission v. Brimson, 154 U. S. 447. 
Section 12 of the Interstate Commerce Act au¬ 
thorizes the Interstate Commerce Commission to 
inquire into the management of common carriers 
engaged in interstate commerce and keep itself 
informed in regard to the methods of doing busi¬ 
ness, and accords it the right to obtain from such 
carriers such information as is necessary to carry 
out its duties under the Act, and provides that 
the courts may compel the attendance of witnesses 
before said Commission. Among the other duties 
prescribed by the Act, Section 21 provides that 
the Commission shall report annually to Congress, 
giving, among other things, such recommendations 
as to additional legislation as it may deem neces¬ 
sary. Under the Act, the Commission is clothed 
with quasi-judicial functions authorizing it to en¬ 
tertain complaints concerning alleged violations 
of the Act, adjudicate thereon, and award dam¬ 
ages. 

In the Brimson case the Commission, acting 
upon a complaint, had instituted an inquiry in 
relation thereto, and Brimson was called as a wit- 
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ness. He contended that the statute was invalid. 
The Commission, on the other hand, contended 
that it had absolutely unlimited powers of inquiry 
concerning any subject connected with the regula¬ 
tion of commerce upon which Congress might be 
competent to legislate. While holding that Con¬ 
gress did not possess unlimited powers to investi¬ 
gate the affairs of private citizens, the Court held 
that the statute was none the less valid, and that 
it was open to Brimson to have shown before the 
Circuit Court if it trenched on his constitutional 
rights. In that case the Court said (pp. 478, 479): 

“In accomplishing the objects of a power 
granted to it Congress may employ any or 
all of the modes that are appropriate to the 
end in view, taking care only that no mode 
employed is inconsistent with the limitations 
of the constitution. We do not overlook these 
constitutional limitations, which, for the pro¬ 
tection of personal rights, must necessarily 
attend all investigations conducted under the 
authority of Congress. Neither branch of the 
legislative department, still less any merely 
administrative body, established by Congress, 
possesses or can be invested with, a general 
power of making inquiry into the private af¬ 
fairs of the citizen. Kilbourn v. Thompson, 
103 U. S. 168, 190. We said in Boyd v. 
United States , 116 U. S. 616, 630—and it can¬ 
not be too often repeated—that the principles 
that embody the essence of constitutional lib¬ 
erty and security forbid all invasions on the 
part of the government and its employees 
of the sanctity of a man’s home, and the 
privacies of his life. As said by Mr. Jus¬ 
tice Field in In re Pacific Railway Com¬ 
mission, 32 Fed. Rep. 241, 250, ‘of all the 
rights of the citizen, few are of greater im¬ 
portance or more essential to his peace and 
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happiness than the right of personal security, 
and that involves, not merely protection of 
his person from assault, but exemption of his 
private affairs, books, and papers from the in¬ 
spection and scrutiny of others. Without the 
enjoyment of this right, all others would lose 
half their value.’ 

“It was said in argument that the twelfth 
section was in derogation of those funda¬ 
mental guarantees of personal rights that are 
recognized by the Constitution as inhering 
in the freedom of the citizen. It is scarcely 
necessary to say that the power given to Con¬ 
gress to regulate interstate commerce does 
not carry with it any power to destroy or im¬ 
pair those guarantees. This court has al¬ 
ready spoken fully upon that general subject 
in Counselman v. Hitchcock, 142 U. S. 547. 
We need not add anything to what has been 
there said. Suffice it in the present case to 
say that as the Interstate Commerce Commis¬ 
sion, by petition in a Circuit Court of the 
United States, seeks, upon grounds distinctly 
set forth , an order to compel appellees to an¬ 
swer particular questions and to produce cer¬ 
tain books, papers, etc., in their possession, 
it was open to each of them to contend before 
that court that he was protected by the Con¬ 
stitution from making answer to the questions 
propounded to him; or that he was not legally 
bound to produce the books, papers, etc., or¬ 
dered to be produced; or that neither the ques¬ 
tions propounded nor the books, papers, etc., 
called for relate to the particular matter un¬ 
der investigation, nor to any matter which the 
Commission is entitled under the Constitu¬ 
tion or laws to investigate. These issues be¬ 
ing determined in their favor by the court 
below, the petition of the Commission could 
have been dismissed upon its merits’’ (italics 
inserted). 
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It is true that Mr. Justice Harlan (p. 474)— 
although that question was not in issue in that 
case—expressed the opinion that the power to 
compel information was essential to the Commis¬ 
sion to fully perform its duty in recommending 
legislation. But this theory was definitely repu¬ 
diated in Harriman v. Interstate Commerce Com¬ 
mission, 211 U. S. 407. In that case the Court 
definitely held that the powers of the Commis¬ 
sion concerning compulsory testimony were lim¬ 
ited strictly to inquiries concerning specifically 
alleged breaches of the statute, and held that it 
did not extend to the provisions of Section 21 
of the Act. In that case Mr. Justice Holmes said 
(pp. 417-421): 

‘‘ Before taking up the words of the stat¬ 
ute the enormous scope of the power as¬ 
serted for the commission should be empha¬ 
sized and dwelt upon. The legislation that 
the commission may recommend embraces, 
according to the arguments before us, any¬ 
thing and everything that may be conceived 
to be within the power of Congress to regu¬ 
late, if it relates to commerce with foreign 
nations or among the several States. And 
the result of the arguments is that what¬ 
ever might influence the mind of the com¬ 
mission in its recommendations is a subject 
upon which it may summon witnesses before 
it and require them to disclose any facts, 
no matter how private, no matter what their 
tendency to disgrace the person whose at¬ 
tendance has been compelled. If we qualify 
the statement and say only, legitimately in¬ 
fluence the mind of the commission in the 
opinion of the court called in aid, still it 
will be seen that the power, if it exists, is 
unparalleled in its vague extent. Its terri¬ 
torial sweep also should be noticed. By 
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Sec. 12 of the act of 1887, the commission 
has authority to require the attendance of 
witnesses ‘from any place in the United 
States, at any designated place of hearing. * 
No such unlimited command over the lib¬ 
erty of all citizens ever was given, so far 
as we know, in constitutional times, to any 
commission or court. 

“How far Congress could legislate on the 
subject-matter of the questions put to the 
witnesses was one of the subjects of dis¬ 
cussion, but we pass it by. Whether Con¬ 
gress itself has the unlimited power claimed 
by the commission, we also leave on one 
side. It was intimated that there was a limit 
in Interstate Commerce Commission v. Brim- 
son, 154 U. S. 447, 478, 479. Whether it could 
delegate the power, if it possesses it, we also 
leave untouched, beyond remarking that so 
unqualified a delegation would present the 
constitutional difficulty in most acute form. 
It is enough for us to say that we find no at¬ 
tempt to make such a delegation anywhere 
in the act. 

“The commission it will be seen is given 
power to require the testimony of witnesses 
‘for the purposes of this Act.’ The argu¬ 
ment for the commission is that the pur¬ 
poses of the act embrace all the duties that 
the act imposes and the powers that it gives 
the commission; that one of the purposes is 
that the commission shall keep itself informed 
as to the manner and method in which the 
business of the carriers is conducted, as re¬ 
quired by Sec. 12; that another is that it shall 
recommend additional legislation under Sec. 
21, to which we shall refer again, and that for 
either of these general objects it may call on 
the courts to require any one whom it may 
point out to attend and testify if he would 
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avoid the penalties for contempt. We are of 
opinion, on the contrary, that the purposes of 
the act for which the commission may exact 
evidence embrace only complaints for viola- 
ation of the act, and investigations by the 
commission upon matters that might have 
been made the object of complaint. As we al¬ 
ready have implied, the main purpose of the 
act was to regulate the interstate business of 
carriers, and the secondary purpose, that for 
which the commission was established, was to 
enforce the regulations enacted. These, in our 
opinion, are the purposes referred to; in other 
words, the power to require testimony is lim¬ 
ited, as it usually is in English-speaking 
countries at least, to the only cases where the 
sacrifice of privacy is necessary—those where 
the investigations concern a specific breach of 
the law. 

“If by virtue of Sec. 21 the power exists 
to summon witnesses for the purpose of rec¬ 
ommending legislation, we hardly see why, 
under the same section, it should not extend 
to summoning them for the still vaguer rea¬ 
son that their testimony might furnish data 
considered by the commission of value in the 
determination of questions connected with the 
regulation of commerce. If we did not think, 
as we do, that the act clearly showed that the 
power to compel the attendance of witnesses 
was to be exercised only in connection with 
the quasi-judicial duties of the commission, 
we still should be unable to suppose that such 
an unprecedented grant was to be drawn from 
the counsels of perfection that have been 
quoted from Secs. 12 and 21. We could not 
believe on the strength of other than explicit 
and unmistakable words that such autocratic 
power was given for any less specific object 
of inquiry than a breach of existing law, in 
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which, and in which alone, as yre have said, 
there is any need that personal matters should 
be revealed’’ (italics ours). 

In Ellis vs. Interstate Commerce Commission , 
237 U. S. 434, opinion by Mr. Justice Holmes (p. 
444), it was said: 

“The appellant’s refusal to answer the 
series of questions put was not based upon 
any objection to giving much of the informa¬ 
tion sought, but on the ground that the coun¬ 
sel who put them avowed that they were the 
beginning of an attempt to go into the whole 
business of the Armour lines; a fishing expe¬ 
dition into the affairs of a stranger upon the 
chance that something disagreeable might 
turn up. This was beyond the powers of the 
Commission.” 

The latest case on this subject is Federal Trade 
Commission v. American Tobacco Co., and Fed¬ 
eral Trade Commission v. P. Lorillard Co., 264 
U. S. 298, construing the powers of the Federal 
Trade Commission under its organic act (38 Stat. 
717, 722), and under a resolution of the Senate 
passed August 9, 1921, wherein it was contended 
that that Commission had unlimited power to 
compel testimony and the production of docu¬ 
ments, apart from when proceeding in its quasi¬ 
judicial capacity of hearing complaint of alleged 
violation of the anti-trust acts, Mr. Justice Holmes 
concisely denied the existence of the power and 
questioned whether Congress itself had such. He 
said: 

* i The Senate resolution may be laid on one 
side as it is not based on any alleged viola¬ 
tion of the Anti-Trust Acts, within the re- 
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quirement of Sec. 6(d) of the Act. (United 
States v. Louisville & Nashville R. R. Co., 
236 U. S. 318, 329. The complaints, as to 
which the Commission refused definite infor¬ 
mation to the respondents, and one at least 
of which, we understand, has been dismissed, 
also may be disregarded for the moment, since 
the Commission claims an unlimited right of 
access to the respondents’ papers with ref¬ 
erence to the possible existence of practices 
in violation of Sec. 5. 

‘ 1 The mere facts of carrying on a commerce 
not confined within State lines and of being 
organized as a corporation do not make men’s 
affairs public, as those of a railroad company 
now may be. Smith v. Interstate Commerce 
Commission, 245 U. S. 33, 43. Anyone who 
respects the spirit as well as the letter of the 
Fourth Amendment would be loath to be¬ 
lieve that Congress intended to authorize one 
of its subordinate agencies to sweep all our 
traditions into the fire (Interstate Commerce 
Comynission v. Brims on, 154 U. S. 447, 479), 
and to direct fishing expeditions into private 
papers on the possibility that they may dis¬ 
close evidence of crime. We do not discuss 
the question whether it could do so if it tried, 
as nothing short of the most explicit lan¬ 
guage would induce us to attribute to Con¬ 
gress that intent. The interruption of busi¬ 
ness, the possible revelation of trade secrets, 
and the expense that compliance with the 
Commission’s wholesale demand would cause 
are the least considerations. It is contrary 
to the first principles of justice to allow a 
search through all the respondents’ records, 
relevant or irrelevant, in the hope that some¬ 
thing will turn up. The unwillingness of 
this Court to sustain such a claim is shown 
in Harriman v. Interstate Commerce Com - 
misson, 211 U. S. 407, and to correspondence, 
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even in the case of a common carrier, in 
United States v. Louisville & Nashville R. R. 
Co., 236 U. S. 318, 335. The question is a 
different one where the State granting the 
charter gives its Commission power to in¬ 
spect. 

“The right of access given by the statute 
is to documentary evidence—not to all docu¬ 
ments, but to such documents as are evi¬ 
dence. The analogies of the law do not al¬ 
low the party wanting evidence to call for 
all documents in order to see if they do 
not contain it. Some ground must be shown 
for supposing that the documents called 
for do contain it. Formerly in equity the 
ground must be found in admissions in the 
answer. Wigram, Discovery, 2d ed., Sec. 
293. We assume that the rule to be applied 
here is more liberal but still a ground must 
be laid and the ground and the demand must 
be reasonable. Essgee Co. v. United States, 
262 U. S. 147, 156, 157. A general subpoena 
in the form of these petitions would be bad. 
Some evidence of the materiality of the pa¬ 
pers demanded must be produced. Hade v. 
Henkel, 201 U. S. 43, 77. In the state case 
relied on by the Government, the requirement 
was only to produce books and papers that 
were relevant to the inquiry. Consolidated 
Rendering Co. v. Vermont, 207 U. S. 541. The 
form of the subpoena was not the question in 
Wheeler v. United States, 226 U. S. 478, 488. 

“The demand was not only general but 
extended to the records and correspondence 
concerning business done wholly within the 
State. This is made a distinct ground of 
objection. We assume for present purposes 
that even some part of the presumably large 
mass of papers relating only to intrastate 
business may be so connected with charges 
of unfair competition in interstate matters 
as to be relevant, Stafford v. Wallace, 258 
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U. S. 405, 520, 521, but that possibility does 
not warrant a demand for the whole. For 
all that appears the corporations would have 
been willing to produce such papers as they 
conceived to be relevant to the matter in 
hand. See Terminal Taxicab Co. v. District 
of Columbia, 241 U. S. 252, 256. If their 
judgment upon that matter was not final, at 
least some evidence must be offered to show 
that it was wrong. No such evidence is 
shown. 

“We have considered, this case on the gen¬ 
eral claim of authority put forward by the 
Commission. The argument for the Govern¬ 
ment attaches some force to the investiga¬ 
tions and proceedings upon which the Com¬ 
mission had entered. The investigations and 
complaints seem to have been only on hear¬ 
say or suspicion—but even if they were in¬ 
duced by substantial evidence under oath 
the rudimentary principles of justice that we 
have laid down would apply. We cannot at¬ 
tribute to Congress an intent to defy the 
Fourth Amendment or even to come so near 
to doing so as to raise a serious question 
of constitutional law. United States v. Del¬ 
aware & Hudson Co., 213 U. S. 366, 408. 
United States v. Jin Fuey Moy, 241 U. S. 
394, 401.” 

See also 

Federal Trade Com. vs. Baltimore Grain 
Co., 284 Fed. 886. 

Federal Trade Com. vs. Lorillard Co., 
283 Fed. 949. 

This doctrine of incidental power was in part 
relied upon in People v. Keeler, 99 N. Y. 463, 
et seq., which is the only State case found passing 
squarely upon the point, holding that a state leg- 
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islature has power to exact evidence to aid it in 
the discharge of its legislative functions. It would 
be a sufficient answer to this case to point out, as 
the Court there does (p. 479), that the situation 
as between the status of the State legislation, on 
the one hand, and that of Congress, on the other, 
is entirely different. The question in the one case 
is whether the State legislature was restrained 
by the State or the Federal Constitution from 
passing the law it had to exact such evidence; in 
the other case, whether Congress was granted 
any such power by the Federal Constitution. The 
Fourth Amendment of course has no application 
to State legislation. 

It will be noted, in support of the argument of 
necessity, in that case, that it is stated that such 
power 

“is one which has from time immemorial been 
deemed necessary and has been exercised by 
legislative bodies.” 

No cases are cited in support of this statement, 
nor have any been found among the English cases 
or the other State cases supposed to be in point. 

Burnham v. Morrissey, 14 Gray (Mass.) 226, is 
a case resting upon different principles entirely. 
The legislative body of Massachusetts is the Gen¬ 
eral Court of that State, and it has express power 
under the Constitution of that State to sit as a 
Grand Inquest concerning public functions. Burn¬ 
ham was the State Liquor Agent, and the inquiry 
there involved was into his conduct of such agency. 
The case is no authority whatever for the assump¬ 
tion of power to compel testimony in aid of legis¬ 
lation. However, it is not disputed but that under 
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some of the State Constitutions statutes might 
be authorized to exact such evidence. 

As before pointed out, the State legislatures 
possess the whole legislative power, subject only 
to constitutional limitations. Congress, on the 
contrary, possesses only such as are granted by 
the Constitution. Marshall v. Gordon, 243 U. S. 
521, 535. 

Other State cases which have been cited as sup¬ 
posed to sustain the power, will be found upon 
examination to have been decided on other and 
well recognized grounds. 

In re Falvey, 7 Wis. 630, was a case involving 
alleged bribery of legislator by a corporation of 
the State. There was abundant authority for in¬ 
quiry, both upon the grounds of discipline of the 
member and also on the further ground of the 
corporate visitorial authority expressly reserved. 

State v. Frear, 138 Wis. 173, does not involve 
the question at all. It simply involved the ques¬ 
tion of right of the Legislature to expend public 
funds for investigations for legislative purposes. 
This authority is not questioned. 

Ex parte Bunkers, 1 Calif. App. 61, involved 
both a case of bribery and visitorial authority 
over corporations. 

Ex parte McCarthy, 29 Calif. 395, is another 
case of bribery. 

Yoe v. Hoffman, 61 Kan. 265, involved an in¬ 
quiry into conduct of Regents of the State Agri¬ 
cultural College by the Legislature pursuant to 
constitutional authority. 

State v. Brewster, 89 N. J. Law, 665, like the 
Kansas case, involved an inquiry by the Legis- 
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lature into the doings of the Board of Education, 
held to be within the jurisdiction of the Legisla¬ 
ture. 

Emery’s case, 107 Mass. 172, simply decides 
that under the Bill of Rights one pleading self¬ 
crimination cannot be forced to testify before a 
legislative committee. 

Lowe v. Sumner, 69 Mo. App. 637, was an in¬ 
vestigation of the Kansas City police department. 

Ex parte Parker, 74 So. C. 466, was an investi¬ 
gation of the State liquor dispensary. 

Sullivan v. Hill, 73 W. Va. 49, was an investiga¬ 
tion of alleged bribery of a member of the House. 

Even if it be conceded that Congress has the 
power to compel testimony in aid of legislation, 
then it must be the Congress that acts. The Con¬ 
stitution provides that all legislative power there¬ 
by granted shall be vested in a Congress, which 
shall consist of a Senate and a House of Repre¬ 
sentatives. (Article I, Section 1). If Congress 
desires to legislate on some subject, then the Con¬ 
gress, both Houses acting, must formulate the 
proposed legislation which it desires to enact, and 
it should then demand the testimony which it 
deems pertinent to such legislation. If the power 
to compel such testimony exists at all, it can be 
exercised only with the concurrent action of both 
Houses. The enactment of a law requires the ac¬ 
tion of both Houses. If a member of the Senate 
contemplates some specific legislation, surely he 
cannot compel testimony which he might think 
would aid him or Congress on such subject. 
Neither should a committee of either House have 
such power. For a like reason neither House of 
Congress should be permitted to conduct such an 
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investigation independently of the other House. 
The State Constitution of Ohio limits the legis¬ 
lative power in exactly the same manner as the 
Federal Constitution, by the provision that “all 
powers, not herein delegated, remain with the 
people”. (Bill of Rights, Sec. 20, Ohio Constitu¬ 
tion.) In State v. Gilbert, 75 Ohio State Reports, 
1, the Supreme Court of Ohio said: 

“The Constitution of this State contains 
no express grant of power to either branch of 
the General Assembly to appoint a select in¬ 
vestigating committee for general legislative 
purposes; and such power is not necessarily 
implied from the express grants to each 
House. 

“The whole legislative power of this state 
having been conferred by the Constitution 
upon the General Assembly as a unit and not 
upon the Senate or House of Representatives 
acting separately, a single branch of the Gen¬ 
eral Assembly so acting has no power of in¬ 
dependent legislation, except as expressly 
granted in the Constitution or necessarily im¬ 
plied in the express grants.” 

In the foregoing case the Senate, by resolution, 
appointed a committee to make an investigation 
into charges of corruption existing in the govern¬ 
ment of the City of Cincinnati. The court held 
that the Committee had no such power under the 
Senate resolution. 

It is evident that if either branch of Congress 
can authorize a single member of a committee to 
compel the attendance of persons in Washington 
to secure such information as such member may 
deem important or useful in the consideration of 
legislation, then every citizen may be compelled to 
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appear and tell whatever he is asked without any 
rules of evidence or any safeguard whatever for 
his personal and private rights. If either House 
of Congress has such vast power, then the Presi¬ 
dent must likewise have such power in aid of his 
legislative functions under the Constitution. 
Therefore he could compel citizens to go to Wash¬ 
ington and answer any question that he might see 
fit to ask them, and in the event they refused to 
answer, he would have the authority under the 
Government’s contention here to imprison them 
for obstructing his functions as a part of the 
legislative branch of the government. 

In view of the declarations of the framers and 
expounders of the Constitution, and the princi¬ 
ples of law announced by the Courts, it is earn¬ 
estly contended that under the Constitution of 
the United States, which is the supreme law of 
the land, the Senate was without power or au¬ 
thority to require the defendant to answer any 
of the questions propounded to him. 

Although admitting that it may be within the 
power and jurisdiction of a Committee of the 
Senate to conduct an investigation under a reso¬ 
lution of the Senate, having for its object the 
seeking of information, voluntarily given, for the 
use of the Senate in aid of its legislative powers, 
as distinguished from the limited judicial powers 
by the Constitution conferred upon the Senate, 
nevertheless, it is earnestly urged that neither 
the Senate nor a Committee of its creation has 
any legal authority to demand of and from a wit¬ 
ness, subpoenaed to give testimony before such 
Committee so authorized and engaged, the sur¬ 
render to said Committee or exhibit to it of any 
of his books, papers or documents, nor is he re¬ 
quired to disclose any information concerning his 
private affairs or business. 
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POINT II. 

Even assuming that the Senate has power to 
exact evidence in aid of its legislative functions, 
the resolutions and the whole course of the com¬ 
mittee and the Senate show that the committee 
was throughout engaged in a judicial inquiry be¬ 
yond its cognizance, and the questions covered 
by the indictment could by no possibility relate 
to any legislative inquiry, and, so far as relevant 
to the resolutions at all, related to said judicial 
inquiry. 

It will be noted that the first resolution set out 
in the indictment (Senate Resolution 282, of April 
29, 1922; Tr., p. 7) simply directed the Secre¬ 
tary of the Interior to send to the Committee all 
leases, contracts, orders and correspondence re¬ 
lating to leases of naval reserves, and directed the 
Committee to investigate the subject, 

i ‘ with particular reference to the protection 
of the rights and equities of the Government 
of the United States and the preservation of 
its natural resources, and to report its find¬ 
ings and recommendations to the Senate.” 

This resolution was amended June 5, 1922, by 
Senate Resolution 294, authorizing the Committee 
to call witnesses (Tr., p. 7). It was further 
amended by Senate Resolution 434 of February 
5, 1923, (Tr., p. 8) authorizing the Committee to 
sit during adjournment, and the resolutions con¬ 
tinued 

“in full force and effect until the end of the 
Sixty-eighth Congress,” 

and further, 
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“ after the expiration of the present Con¬ 
gress [67th] until the assembling of the 
Sixty-eighth Congress, and until otherwise 
ordered by the Senate/ ’ 

(It was wholly beyond the power of the 67th 
Congress to enact resolutions for the 68th Con¬ 
gress; but that point is not important here.) 

It will be seen that thus far the resolutions con¬ 
tain no breath of a suggestion of an investigation 
for legislative purposes. And the whole course 
of the Committee, as shown by the minutes of 
its proceedings (attached to and made a part of 
the motion to quash), and of the Senate itself, 
in the debates upon Senate Joint Resolution 54 
reported in the Congressional Record at pages 
1290, 1347 and 1403; the motion to discharge the 
Committee, at page 1408; the debates at pages 
1411, 1536, 1599, 1672, 1699 and 1746; amendment 
and passage of the resolution at page 1756, shows 
conclusively that it was the intent of the resolu¬ 
tions, and action thereon of both the Committee 
and the Senate, to inquire into the validity of the 
leases of naval reserves. 

The inquiry was as to the validity of the leases, 
either from the point of view of the power or 
authority of the Government officers to make 
them, or whether or not they were induced by 
corruption. 

While the record is replete with evidence of 
partisan effort to make political capital concern¬ 
ing the matter as an incidental object, it is never¬ 
theless evident, beyond question, that the main 
purpose of the inquiry was to determine or ad¬ 
judicate the validity of the leases; and when the 
inquiry had developed such evidence as appeared 
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to seem to the Committee sufficient to find the 
leases invalid, Senate Joint Resolution 54 was 
introduced and the discharge of the Committee 
moved. 

The Senate Joint Resolution by its terms ex¬ 
pressly denounces the leases as invalid, and di¬ 
rects and authorizes the President to employ spe¬ 
cial counsel to institute proceedings for the can¬ 
cellation of the leases and criminal proceedings 
with respect to alleged corruption in their mak¬ 
ing. 

Such an investigation is clearly judicial in its 
nature, and it requires no citation to show that it 
is one wholly without the cognizance of the legis¬ 
lative department, and directly within the func¬ 
tions of the judicial department of our Govern¬ 
ment. 

The situation presented falls squarely within 
the case of Kilbourn v. Thompson, 103 U. S. 168. 
The inquiry there was identical in character. It 
was alleged that the United States was a creditor 
of Jay Cooke & Co., then in bankruptcy; that Jay 
Cooke & Co. had an interest in what was known 
as the “Real Estate Pool” in Washington; that 
the trustee in bankruptcy had effected a settle¬ 
ment of Cooke’s interest with the pool on im¬ 
provident terms, which would result in financial 
loss to the United States; and into those facts 
an investigation and inquiry were instituted. 

The Supreme Court pointed out the utter 
futility of such an inquiry, judicial in its nature, 
the House being utterly incapable of adjudicating 
thereon. And that is precisely the situation here 
presented. 

The Senate instituted an inquiry into charges 
that the leases made were beyond the power of 
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the officers making them, or, even if within such 
power, were obtained corruptly. After a volumin¬ 
ous investigation, it attempted to adjudicate on 
the questions, but, knowing its incapacity to 
render an effective judgment, ultimately referred 
the matter to the proper departments of the Gov¬ 
ernment to undertake a judicial inquiry. 

As shown by the minutes of the Committee 
(Record of Committee Minutes, p. 1961), on 
February 2, 1924, Mr. Fall, appearing again be¬ 
fore the Committee, questioned its power to act 
under a resolution of the previous Congress and 
also to deal with the subject-matter in view of 
Senate Resolution 54, and thereupon (p. 1963) 
the Committee resolved, in view of Mr. Fall’s 
challenge, to apply to the Senate for a new reso¬ 
lution confirming its authority 

“in substance identical with Senate Resolu¬ 
tion 283 and Senate Resolution 294 (67th 
Cong.) in order that the question raised by 
the statement of Mr. Fall may be eliminated.” 

Thereupon on February 7, 1924, Senate Reso¬ 
lution 147 was introduced by Senator La Follette 
(Congressional Record, p. 2024; Tr., p. 8), and 
the Committee made its report setting forth the 
challenge of Mr. Fall. In introducing the resolu¬ 
tion, Senator La Follette stated that it was identi¬ 
cal with the preceding resolution, and it was ex¬ 
plained that it was made necessary on account of 
Mr. Fall’s challenge to the power of a resolution 
' to carry over from one Congress to the next. Not¬ 
withstanding the vote of the Committee and the 
statement of Senator La Follette to the Senate, 
(which apparently acted immediately thereon— 
p. 2025), to the effect that the resolution was iden- 
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tical with the previous resolutions, the fact is that 
it was enlarged in a most material respect, that 
is, by the addition to the resolution of the further 
authority to the Committee 

“to ascertain what, if any, other or addi¬ 
tional legislation may be advisable”. 

Having in mind the suggestion of the Supreme 
Court in the Kilbourn case, supra (p. 193), that 
“the whole aspect of the case would have been 
changed” had the resolution there avowed a pur¬ 
pose to impeach the Secretary, and considering 
the covert manner in which this important change 
in the scope of the Committee’s activity under 
the new resolution was slipped through, it might 
well be concluded that the addition of this legis¬ 
lative function to the Committee’s powers was a 
mere subterfuge to give it apparent authority in 
order to enable it to continue fishing for evidence 
in support of the litigation instituted pursuant 
to Joint Resolution 54. 

It is not necessary however to reach a conclu¬ 
sion upon that point, because, even if it be deemed 
that there was intended by the addition to the 
resolution a good-faith departure from the previ¬ 
ous field of inquiry into the legitimate legislative 
field, the fact remains beyond controversy that 
the questions asked of the defendant and set forth 
in the indictment clearly relate, so far as they 
have any bearing whatever on any branch of the 
resolution, to the former judicial inquiry, and not 
any legislative inquiry. 

The questions set forth in the first, second, 
fourth and fifth counts of the indictment relate 
to the judicial inquiry, and possibly the eighth 
and ninth counts also. 
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It is manifest, however, that none of the ques¬ 
tions could have any possible bearing on future 
legislation. And finally, it will be seen by the 
minutes of the Committee’s session of March 22, 
1924 (set forth in the affidavit attached to the mo¬ 
tion to quash), that, just previous to propounding 
the questions the subject of the indictment, the 
Committee voted down a motion of one of the 
members to the effect that Mr. Sinclair’s exam¬ 
ination be confined to matters other than those 
the subject of litigation, pursuant to Joint Reso¬ 
lution 54; and that the Committee announced that 
it had no intention of examining the witness upon 
any other subjects than those involved in the 
litigation. 

Upon this aspect of the matter the case comes 
squarely within Matter of Barnes, 204 N. Y. 108. 
While the New York Court of Appeals has held 
in the Keeler case (99 N. Y. 463) that the Legis¬ 
lature has power to compel testimony in aid of 
legislation, and while the Committee there in ques¬ 
tion purported to and did claim that it was seek¬ 
ing information in aid of legislation, neverthe¬ 
less, the character of the inquiry there was sub¬ 
stantially similar to that here. Barnes was a po¬ 
litical leader, and was the owner of a substantial 
block of stock in a printing and publishing cor¬ 
poration, which for a number of years had had 
dealings with the officials and municipal depart¬ 
ments in the City of Albany. It was claimed that 
the concern obtained business through Barnes’ 
political influence. After obtaining all the fore¬ 
going facts, the Committee further demanded to 
know of Barnes what, if anything, he had paid 
for the stock he held, and this Barnes refused to 
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answer. In holding the questions not pertinent, 
the Court of Appeals said (pp. 126, 127): 

‘ i The five oral questions which the respond¬ 
ent refused to answer all relate to his owner¬ 
ship of stock in the J. B. Lyon Printing Com- 
pany, and were asked for the purpose of as- 
certaining how and when he got the stock, 
and what he paid for it, if he paid anything. 
It is charged that for a number of years the 
J. B. Lyon Company had been paid large 
sums for county printing without public bid¬ 
ding at the instance of Republican county of¬ 
ficials; and that it had also done a large 
amount of city printing either directly upon 
the orders of city officials, or indirectly upon 
orders received through the Journal Com¬ 
pany. The innuendo is that these things were 
done at the instance of the respondent, an in¬ 
fluential political leader and a large stock¬ 
holder in both printing companies. If there 
was anything illegal or morally culpable in 
the transactions between either of these cor¬ 
porations and the county or city officials or 
departments, it would not be more so because 
the respondent had received stock as a gift, 
and it would not be less so if he had paid full 
value for it. In either event, the legitimate 
and pertinent inquiry would be as to the char¬ 
acter of the transactions, and not as to the 
motives of the persons connected with them. 
Neither would the answers to any of these 
questions throw any light upon the propriety 
or necessity for recommending future legis¬ 
lation designed to regulate, limit or forbid 
the letting of municipal contracts to corpora¬ 
tions having stockholders of political influ¬ 
ence who have paid nothing for their stock. 
If that is an evil which can be reached and 
remedied by legislation , no amount of prob¬ 
ing into the private affairs of any individual 
can make the necessity for such action more 
apparent or urgent” (italics ours). 
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In the Matter of the Application of Mally S. 
Daugherty for a writ of Habeas Corpus, 299 Fed. 

Rep. 620, Judge Cochran, District Judge, sitting 
in the Southern District of Ohio, in discussing the 
question as to whether or not Congress was in that 
case seeking testimony in aid of legislation, said: 

“It will be noted that in the second Resolu¬ 
tion the Senate has expressly avowed that the 
investigation is in aid of other action than 
legislation. Its purpose is to ‘obtain infor¬ 
mation necessary as a basis for such legis¬ 
lative and other action as the Senate may 
deem necessary and proper/ This indicates 
that the Senate is contemplating the taking 
of action other than legislative, as the out¬ 
come of the investigation, at least the possi¬ 
bility of so doing. The extreme personal cast 
of the original Resolutions, the spirit of hos¬ 
tility towards the then Attorney General 
which they breathe; that it was not avowed 
that the legislative action was had in view 
until after the action of the Senate had been 
challenged; and that the avowal then was 
coupled with an avowal that other action was 
had in view are calculated to create the im¬ 
pression that the idea of legislative action 
being in contemplation was an afterthought. 
That there is a disposition somewhere in con¬ 
nection with this investigation to stretch 
things appears from the sweeping demand to 
produce documents made on the petitioner by 
the first summons of the Committee. The Su¬ 
preme Court in the recent case of Federal 
Trade Commission v. American Tobacco Co., 
decided the 17th day of March, 1924, said 
that such a demand is contrary to the ‘first 
principles of justice’. Just what other action 
can be had in contemplation is a problem. 
Counsel for respondent, in the course of ar¬ 
gument, when called on to suggest what other 
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action could possibly be had in contemplation, 
was not able to shed much light on the prob¬ 
lem. I would not be warranted, on the face 
of things before me, to hold that it is merely 
to besmirch the former Attorney General and 
to pillory him or that there is some other 
sinister purpose behind the investigation. The 
only suggestion made by such counsel, as I 
recall it, of possible other action, was an im¬ 
peachment of him, without saying where. The 
only possible place at which it can be thought 
that there is any purpose to impeach him is 
at the bar of public opinion. It may be that 
such is the purpose and this on the idea that 
good will result therefrom. This is the most 
favorable view of the matter that occurs to 
me, and because it is, should be taken. But 
the Senate has no power to impeach any fed¬ 
eral officer at the bar of public opinion, no 
matter what possible good may come of it. 
It is not within its province to harass, annoy, 
put in fear, render unfit or possibly drive 
from office any such officer, high or low, by 
instituting such impeachment proceedings 
against him. The power to impeach under the 
Federal Constitution resides solely in the 
House of Representatives and it has power 
to impeach solely at the bar of the Senate. 
The sole power which the Senate has, in the 
matter of impeachment, is to try such pro¬ 
ceedings, so instituted, and it should act 
therein the part of the impartial judge and 
not that of prosecutor. That the Senate has 
in contemplation the possibility of taking ac¬ 
tion other than legislation as an outcome of 
the investigation, as thus expressly avowed, 
would seem of itself to invalidate the entire 
proceeding. But, whether so or not, the Sen¬ 
ate’s action is invalid and absolutely void in 
that, in ordering and conducting the investi¬ 
gation, it is exercising the judicial function, 
and power to exercise that function, in such 
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a case as we have here, has not been conferred 
upon it expressly or by fair implication. What 
it is proposing to do is to determine the guilt 
of the Attorney General of the shortcomings 
and wrongdoings set forth in the resolutions. 
It is ‘to hear, adjudge and condemn’. In so 
doing it is exercising the judicial function. 
The decision of the Supreme Court in the 
case of Kilbourn v. Thompson is squarely in 
point and is a direct authority against the 
validity of the action of the Senate. This, 
however, is a stronger case than that case. 
Here the Senate is not only exercising a ju¬ 
dicial function, power to do which is not con¬ 
ferred by the Federal Constitution expressly 
or by fair implication, but power to do which 
is impliedly negatived by that constitution, in 
its provisions conferring the sole power of 
impeachment on the House of Representatives 
and limiting the Senate’s connection with 
such proceedings to trying them. That the 
Senate should have any power is against the 
‘spirit and genius’ of that instrument. That 
it is the exercise of a judicial function which 
the Senate is engaged in is not affected by 
the consideration that exactly what action 
is in contemplation as the outcome of the in¬ 
vestigation does not appear, no more than, in 
the case of Kilbourn v. Thompson, the fact 
that the House of Representatives was en¬ 
gaged in the exercise of a judicial function 
was not affected by the consideration that it 
did not so appear there. Nor is the action of 
the Senate validated by the possibility that 
from the investigation some suggestion may 
come of needed legislation, any more than, in 
that case, the action of the House of Repre¬ 
sentatives was validated by the possibility 
that from that investigation some suggestion 
might come of needed legislation in regard 
to bankruptcy proceedings. Here, as never, 
does the end justify the means, nor should 

evil be done that good may come. 

• ••••• 
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“What the Senate is engaged in doing is 
not investigating the Attorney General’s 
office; it is investigating the former Attorney 
General. What it has done is to put him on 
trial before it. In so doing it is exercising 
the judicial function. This it has no power to 
do. It has not been conferred expressly. Its 
existence is negatived by the provisions of 
the Federal Constitution in relation to im¬ 
peachment proceedings, in view of which 
there is no possible ground for claiming that 
it exists by fair implication. As I view the 
matter the Senate in its action has usurped 
judicial power and encroached on the preroga¬ 
tive of the House of Representatives. 

‘ 4 There is nothing else for me to do but 
to adjudge that the petitioner is entitled to 
his discharge and a judgment will be entered 
to that effect.” 

An attempt to use the authority of the Senate 
to make inquiries to seek political capital cannot 
but be condemned. And an attempt to utilize pow¬ 
ers of the Senate to conduct what amounts to a 
fishing expedition for evidence, or what amounts 
to an examination before trial with relation to 
suits of the Government, both civil and criminal, 
against the witness, is an outrageous perversion 
of such functions. 

It is no answer to say that the prospective de¬ 
fendant of a criminal charge could refuse to tes¬ 
tify upon the ground that his testimony would 
tend to incriminate him. Such a claim may well 
be made by an innocent man, as evidence may have 
a tendency to incriminate though there be no ac¬ 
tual guilt. There is also, however, not the slight¬ 
est doubt but that a claim of privilege operates 
prejudicially in the public mind; for a real “prose- 
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cutor” to call a prospective defendant before a 
Grand Jury would result in vitiating the indict¬ 
ment returned by such Grand Jury, regardless of 
whether the party claimed privilege or not. 

United States v. Edgerton, 80 Fed. 374, 
375. 

Counselman v. Hitchcock, 142 U. S. 547. 

State v. Krider, 78 N. C. 481. 

Edwards on Grand Jury, pp. 145, 146. 

And it is of course elementary that the “prose¬ 
cutor” could not call him before the petit jury. 
Yet the effect of what was attempted by the Sen¬ 
ate Committee’s “prosecutor” is precisely the 
same. 

When the Senate so far “forgot their high 
functions” and indulged in “such an utter per¬ 
version of their powers” (Kilbourn v. Thompson, 
103 U. S. 168, 204, 205), their purpose should not 
be screened. And when there is such 

“an absolute disregard of discretion and a 
mere exercise of arbitrary power coming 
within the reach of constitutional limita¬ 
tions”, 

it is the duty of the courts to interfere. 

Marshall v. Gordon, 243 U. S. 521, 545. 

The debates in the Senate, as shown by the Con¬ 
gressional Record of March 22nd and 24th, 1924, 
clearly indicate that the Committee regarded 
themselves as having the powers and functions of 
a Grand Jury; and at page 4879 (March 22,1924) 
Senator Caraway refers to the suggestion that the 
Senate had in effect constituted itself a Grand 
Jury. 
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POINT III. 

The passage of Senate Joint Resolution No. 
54 deprived the Senate of jurisdiction to make 
any further investigation under Senate Resolu¬ 
tion 282 as amended, as well as under Senate 
Resolution 147 passed on February 7,1924. 

The indictment sets forth the making of the 
lease of April 7, 1922, by the Secretary of the 
Navy and the Secretary of the Interior to the 
Mammoth Oil Company (Tr., p. 5), which lease 
purported to grant to said company the right to 
extract oil and gas upon the terms and conditions 
therein set out, from the lands described in said 
Executive Order dated April 30, 1915, and also 
granted to said company the right to sell and con¬ 
vey the royalty oil and gas which might accrue to 
the United States under the terms of said lease; 
and that said contract was executed as the result 
of the procurement of the defendant Sinclair. 

The indictment also sets up that on February 
9, 1923, (Tr., p. 6) the Secretary of the Navy 
and the Secretary of the Interior made with the 
Mammoth Oil Company a certain* supplemental 
contract to the lease above referred to whereby 
in consideration of the delivery by the United 
States of royalty oils unto said Mammoth Oil 
Company said company agreed to furnish storage 
and tankage facilities for and to the United States. 
It further recites that on April 25, 1922 (Tr., p. 
8) the Secretary of the Navy and the Secretary 
of the Interior made and executed with the Pan- 
American Petroleum and Transport Company a 
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contract for the sale and delivery to said corpora¬ 
tion of certain royalty oils received from leases 
executed pursuant to said act of February 25, 
1920, and the act of June 4, 1920, on lands lying 
in the Naval Petroleum Reserves No. 1 and No. 2, 
being the lands described in Executive Orders of 
September 2, 1912 and December 13, 1912, and 
also recites an agreement supplementary to said 
last-mentioned agreement under date of December 
11,1922, by which said company agreed to furnish 
storage and tankage facilities for and to the 
United States Government. The indictment fur¬ 
ther sets out that on December 11, 1922, (Tr., p. 
6) the Secretary of the Navy and the Secretary 
of the Interior made with the Pan-American 
Petroleum Company a lease granting to said com¬ 
pany the right to take from lands in Naval Petro¬ 
leum Reserve No. 1 the oil and gas which might 
be recovered by said corporation therefrom in 
consideration of the payment of a royalty in gas 
and oil as therein stipulated. 

The indictment further recites that after the 
making of the lease of April 7, 1922, (Tr., p. 6) 
to the Mammoth Oil Company and of the agree¬ 
ment of April 25, 1922, with the Pan-American 
Petroleum and Transport Company the matters 
of the making of that lease and of that agree¬ 
ment were on April 29, 1922, brought to the at¬ 
tention of the Senate of the United States; that 
it was charged before the Senate that there had 
been fraud and collusion and bad faith in the 
making of said lease and contract; and questions 
as to the legality of said lease and contract and 
as to the policy of the Government as to said 
lease and contract, and as to all similar leases 
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and contracts, and as to the necessity and desir¬ 
ability of legislation upon the general subject 
therein involved, arose in the Senate. That as 
the consequence of the making of said charges 
and the raising of said questions the Senate there¬ 
after on April 29, 1922, adopted a certain Reso¬ 
lution set out in the indictment which authorized 
the Committee on Public Lands and Surveys to 
investigate “this entire subject of leases upon 
Naval Oil Reserves with particular reference to 
the protectoin of the rights and equities of the 
Government of the United States and the preser¬ 
vation of its natural resources, and to report its 
findings and recommendations to the Senate/’ 

That thereafter on June 5, 1922, (Tr., p. 7) 
a certain other Resolution was passed by the Sen¬ 
ate amending said Senate Resolution No. 282 by 
authorizing the Committee to require the at¬ 
tendance of witnesses by subpoenas and to require 
the production of books, papers and documents. 
That said Committee thereupon proceeded to exer¬ 
cise the authority granted by said Resolutions 
and to make such investigation with a view to 
making its report, findings and recommendations 
to the Senate. 

The direction of the Senate to this Committee 
to “investigate the entire subject of leases upon 
Naval oil reserves, with particular reference to 
the protection of the rights and equities of the 
United States and the preservation of its natural 
resources’’ might reasonably be construed to re¬ 
quire the Committee to do two things: 

(1) To examine the leases made, with regard 
to their legality and validity, and if valid the 
benefits or disadvantages which would enure to 
the Government under the said leases; 
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(2) To recommend or suggest a policy with 
respect to the preservation of the natural re¬ 
sources of the United States in its oil reserves. 

By the passage of Senate Joint Kesolution No. 
54, approved by the President February 8, 1924, 
which in so far as it is constitutional became a 
law by the signature of the President, the Con¬ 
gress declared that the leases which this Com¬ 
mittee was authorized to inquire into “were exe¬ 
cuted under circumstances indicating fraud and 
corruption” and that the said leases “were en¬ 
tered into without authority on the part of the 
officers purporting to act in the execution of the 
same for the United States and in violation of the 
laws of Congress;” and the Congress, clearly 
recognizing its want of authority to effectually 
cancel the leases, authorized and directed the 
President of the United States to cause suits to 
be instituted and prosecuted for the annulment 
and cancellation of said leases. This, then, is an 
unqualified finding by the whole Congress of the 
United States that “with particular reference to 
rights and equities of the United States” under 
these leases they were void for fraud and want 
of authority and at the instance of the Govern¬ 
ment should be cancelled and annulled in a court 
of proper jurisdiction. This is a definitive dis¬ 
position of that branch of the inquiry, a complete 
divestiture of the legislative branch of the Gov¬ 
ernment of all jurisdiction of and concerning the 
“rights and equities of the United States” with 
regard to such leases and a direct reference of 
the question by a legislative act to the courts 
of competent jurisdiction, with a view to the an¬ 
nulment and cancellation of the leases. Hence- 
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forth, therefore, no question that could be asked 
by the Committee of any witness, or book or paper 
the production of which could be required, would 
enable the Committee to do or perform a single 
act with regard to the rights and equities of the 
United States under these leases which had not 
already been lifted out of the legislative branch 
of the Government and deposited in the courts of 
competent jurisdiction. If it be said that the 
Committee enjoyed a remnant of authority under 
the second subdivision of Resolution 282, that is to 
recommend some general policy for the preserva¬ 
tion of the natural resources of the United States 
in Naval oil reserves, a reference to Senate Joint 
Resolution No. 54 will disclose that that policy 
had already been settled and fixed by the Congress 
of the United States in Senate Joint Resolution 
No. 54, which when signed by the President be¬ 
came the law of the land. In Senate Joint Resolu¬ 
tion No. 54 it is recited: 

“ Whereas such leases and contracts were 
made in defiance of the settled policy of the 
Government, adhered to through three suc¬ 
cessive administrations, to maintain in the 
ground a great reserve supply of oil adequate 
to the needs of the Navy in any emergency 
threatening the national security ” (Tr., p. 
25). 

Here, then, is a legislative declaration that it 
is the “settled policy of the Government’’, which 
has persisted through “three successive adminis¬ 
trations,” “to maintain in the ground” a “great 
reserve supply of oil adequate to the needs of 
the Navy.” Surely, this Committee could not 
claim that it was its purpose at the end of its in- 
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vestigation to recommend that this policy, which 
had thus been defined in Senate Joint Resolution 
54, should be unsettled and to recommend that 
such a policy, “adhered to through three succes¬ 
sive administrations 91 should be changed. Surely, 
it will not be contended that Senate Joint Reso¬ 
lution No. 54 in that respect was to have been 
repealed. 

Again the Senate Joint Resolution recites, 
“that the said leases and contracts are against 
the public interest and that the lands embraced 
therein should be recovered and held for the pur¬ 
poses to which they were dedicated^ (Tr., p. 25). 
Here again is an unequivocal, definitive declara¬ 
tion in an Act of Congress that these lands should 
be held for the purposes “to which they were 
dedicated”, and it is obvious that the purposes 
to which they were dedicated in the judgment of 
Congress is “to maintain in the ground a great 
reserve supply of oil adequate to the needs of the 
Navy in any emergency threatening the national 
security.” What then, we inquire, was left for 
this Committee to do in response to that portion 
of Senate Resolution 282 which says, “and to 
report its findings and recommendations to the 
Senate?” The leases as far as was within the 
power of Congress, had been found fraudulent 
and void and referred to the courts of the coun¬ 
try. The Congress had declared in unmistakable 
language the permanent and settled policy of the 
Government with regard to the preservation of 
its natural resources in oil. With the utmost re¬ 
spect, we again inquire: What then was the Com¬ 
mittee investigating? 
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It may be argued by some that the Committee 
was endeavoring to take evidence which might as¬ 
sist the Government in the actions which had al¬ 
ready been brought to annul and cancel the lease. 
We think we need only remind the Court that this 
would be an entirely unlawful procedure. In the 
Federal District Court in which the action is al¬ 
ready pending to cancel the lease of Teapot Dome 
(Naval Reserve No. 3), there is no authority by 
which evidence of the defendants before trial can 
be taken in order to aid in the prosecution of such 
an action; and surely, though such a procedure 
were authorized, no one would seriously contend 
that a Senate Committee could perform this func¬ 
tion in an ex parte proceeding not conducted un¬ 
der the rules obtaining in judicial proceedings. 

It may be contended that the Committee was 
engaged in endeavoring to uncover corruption in 
other branches of the Government, to the end 
that the corruptionist, if any, may be prosecuted 
and the Government freed of this corruption. 
The answer to this is also found in part in 
Senate Joint Resolution No. 54, in the declara¬ 
tion by Congress and its direction to the Presi¬ 
dent “to prosecute such other actions and 
proceedings, civil and criminal, as may be war¬ 
ranted by the facts in relation to the making 
of the said leases and contracts.’’ Here again, 
by legislative acts, any inquiry into any alleged 
criminal conduct of anyone connected with the 
leases is referred to the constitutional tri¬ 
bunals of the country, and if there be any occa¬ 
sion to inquire into alleged criminal conduct the 
constitutional tribunal authorized to make such 
an inquiry is the grand jury under the direction 
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of the courts, and it was officially announced by 
the counsel to the Government that a special 
grand jury was about to be impaneled to inquire 
into such alleged offenses. 

So, assuming though denying that the Commit¬ 
tee at one time enjoyed the power to compel wit¬ 
nesses to appear and testify and produce books 
and papers, under Senate Resolution No. 282, we 
contend that the Senate from which the Commit¬ 
tee derives its sole authority acting with the 
House, constituting the Congress of the United 
States, had divested itself and the entire Con¬ 
gress and all of its Committees of any authority 
or jurisdiction to inquire into the “subject of 
leases upon Naval Oil Reserves with respect to 
the protection of the rights and equities of the 
Government of the United States and the preser¬ 
vation of its natural resources”, and that in so 
far as this direction involved the validity of leases 
the question had been referred to the courts of 
the country where action had already been be¬ 
gun, and in so far as it involved the question of 
policy, the Congress by legislative act of Senate 
Resolution No. 54 had definitely and unqualifiedly 
established that policy; and that therefore the 
Committee was destitute of any jurisdiction un¬ 
der said Senate Resolution No. 282 or under Reso¬ 
lution 147 of the 68th Congress passed on Feb¬ 
ruary 7, 1924. 

See 

In re Window Glass Workers, 287 Fed. 

Rep. 219. 

Ex parte McCarthy, 29 California 395. 
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POINT IV. 

The judicial functions of the Senate being 
limited as they are, no presumption of jurisdic¬ 
tion attaches to its acts, but facts showing juris¬ 
diction must appear. An indictment must show 
facts upon which jurisdiction is supposed to de¬ 
pend. 

As previously pointed out, the resolutions of 
the Senate previous to that of February 7, 1924, 
directed an inquiry upon a judicial question clear¬ 
ly without the scope of the legislative department 
of the Government and one within the cognizance 
of the judicial department. 

The resolution of February 7, 1924 (Tr., p. 8), 
adds directions for an inquiry in aid of legisla¬ 
tion. The averments of the indictment are that 
the questions propounded and the answers sought 
to be elicited thereby were pertinent to the in¬ 
quiry; not showing which of the two inquiries is 
referred to. 

It is an elementary rule that the acts of tri¬ 
bunals of limited or special jurisdiction must 
show on their face that they are within such 
jurisdiction. 

Kempe v. Kennedy, 5 Cranch. 173. 

Ex parte Watkins, 3 Pet. 190, 204. 

Brown v. Keene, 8 Pet. 112, 115. 

Grignon v. Astor, 2 How. 319, 340. 

15 Corpus Juris, p. 718, sec. 2. 

This rule extends even to the United States 
District Courts. As the judicial jurisdiction of 
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the Senate is limited to the discipline, expulsion, 
election and qualification of its members and the 
trial of impeachments, it would therefore be nec¬ 
essary for an indictment to show that the ques¬ 
tions asked and answers sought to be elicited 
were pertinent to some inquiry of those charac¬ 
ters, to bring it within that jurisdiction to inquire. 

The rule is similar to that applicable to an in¬ 
dictment for perjury alleged to have been com¬ 
mitted before a tribunal of limited jurisdiction; 
that is, the indictment must show on its face that 
the alleged perjury was committed in a cause of 
which the tribunal had jurisdiction. 

Wharton’s Crim. Pro. (10th ed.), Vol. 2, 
Sec. 1063, pp. 1506-1510. 

Not only does this indictment fail to show the 
existence of such limited jurisdiction, but, on the 
contrary, so far as it shows an inquiry of any 
judicial nature whatever, it is one wholly without 
the cognizance of Congress and one directly 
within the cognizance of the judicial department 
of the Government. 

Kilbourn v. Thompson, 103 U. S. 168, 
190-193. 

If it be conceded (although denied) that there 
might be jurisdiction to compel testimony for 
legislative purposes, still it would be necessary 
that the indictment show that the questions asked 
and the answers sought to be elicited were per¬ 
tinent to such ends. 

The averments of the indictment are merely 
that such questions and answers were “pertinent 
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to said matters and questions ’ 9 then and there 
under inquiry before said Committee. Since, if 
the questions were pertinent merely to the judi¬ 
cial inquiry without the cognizance of Congress 
a refusal to answer which could not constitute a 
crime, the indictment is bad for uncertainty in 
failing to indicate with respect to which subject 
of inquiry the questions and answers were sup¬ 
posed to be pertinent. 

It is elementary that it is not sufficient in an 
indictment to charge an offense by simply fol¬ 
lowing the language of the statute where the 
statute itself, as here, is elliptical. 

The Supreme Court has decided in the Chap¬ 
man case (166 U. S. 661) that the word “any” 
(referring to an investigation) must be construed 
as limiting it to investigations within the juris¬ 
diction of Congress. 

It is also elementary that at least some degree 
of certainty must be observed in detailing the 
charge. Since there are plainly two inquiries set 
forth in the indictment, one of which is wholly 
without, and the other perhaps within, the powers 
of Congress, and since the averment of pertinency 
may relate to either, it is so ambiguous that there 
is no certainty whatever. 

In United States v . Cruikshank, 92 U. S. 542, 
there was involved an indictment for alleged con¬ 
spiracy to prevent or hinder the enjoyment of 
rights granted or secured by the Constitution or 
laws of the United States. The indictment set 
forth the existence of numerous alleged rights, 
some of which were and some of which were 
not granted or secured by that Constitution, and 
charged a conspiracy to prevent the enjoyment 
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of all of them. It was held bad for lack of cer¬ 
tainty, and also because it failed to inform the 
court of the facts alleged so that it might be able 
to decide whether or not they were sufficient in 
law to support a conviction, if one should be had. 

In United States v. Mann, 95 U. S. 580, the Su¬ 
preme Court laid down the rule that if an offense 
could not be described without expanding the 
allegations beyond the mere words of the statute, 
no indictment in such a case would be sufficient 
which did not accurately and clearly allege all the 
ingredients of which the charge is composed, 

“so as to bring the accused within the true 
intent and meaning of the statute defining the 
accusation.” 

So, again, in United States v. Carll, 105 U. S. 
611, the rule was laid down that, unless the words 
of the statute 

“themselves fully, directly and expressly, 
without any uncertainty or ambiguity, set 
forth all the elements necessary to constitute 
the offense intended to be punished, the in¬ 
dictment is bad.” 

There, as here, the statute read “any,” but the 
Court construed it as by necessary intendment 
limited to certain classes of cases only. 

In The Hoppet, 7 Cranch. 389, 394, that Court 
stated the rule that the indictment must contain 
averments enabling 

“That the court may see with judicial eyes 
that the fact, alleged to have been committed, 
is an offence against the laws.” 
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See also United States vs. Ainsworth, 1 App. 
D. C. 518, 523, and United States v. Staats, 8 How. 
41, 44, that nothing is to be taken by intendment. 

In United States v. Cover, 46 Fed. 284, an in¬ 
dictment was held bad charging a witness with 
failing to attend and give testimony in an election 
contest, because of failure to allege authority to 
issue the summons. 

In United States v. Pettus, 84 Fed. 791, an in¬ 
dictment for perjury was held bad for lack of 
certainty in failing to point out the particular 
fraudulent transaction in regard to which the de¬ 
fendant was accused of false swearing. 

In United States v. Wilcox, Fed. Cas. 16,692, 4 
Blatclif. 391, an indictment for alleged perjury 
before a United States Commissioner was held 
bad for failure to aver the authority of the Com¬ 
missioner. 

It will not do to say that so much of the reso¬ 
lutions as relate to the judicial inquiry should be 
disregarded as surplusage and the averment of 
pertinency construed to relate to the legislative 
activities, because, as shown under Point VII 
hereof, the questions themselves would obviously 
render the averment of pertinency repugnant. 
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POINT V. 

Even if power exists to exact testimony in aid 
of legislative functions (which is denied), the 
indictment to be good must show by proper aver¬ 
ments that the committee was engaged in an in¬ 
vestigation having for its object the acquiring 
of information for legislative purposes, and by 
proper averments, that the questions asked and 
answers sought to be elicited were pursuant to 
such object and that they were pertinent thereto. 

As shown in the preceding argument, so far as 
the resolutions are concerned, they call for two 
widely different inquiries; one a judicial inquiry 
quite beyond the power of the Senate, and the 
other a legislative inquiry within its power. Yet 
the indictment is devoid of averment as to which 
branch of the inquiry it is proceeding upon. It 
is devoid of averment that the inquiries were 
for the object of acquiring information for legis¬ 
lative purposes (supposing there to be any such 
authority), and it is devoid of averment showing 
to which branch of the investigation the inquiries 
are alleged to have been pertinent. Furthermore, 
the averments that the questions and answers 
were pertinent are in themselves mere legal con¬ 
clusions of the pleader. The indictment must 
show on its face that appellant has been guilty of 
obstructing the Senate in the exercise of its legis¬ 
lative functions. How can he be said to be guilty 
of obstructing the Senate unless the indictment 
shows (1) the subject matter of the legislation; 
(2) that appellant has knowledge on such subject 
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matter that would aid the Senate in legislation; 
(3) and that the Senate cannot procure this in¬ 
formation from any other source? If defendant 
is charged with obstructing legislation, obviously 
under the Constitution he is entitled to be ad¬ 
vised as to the subject matter of the proposed 
legislation, and the knowledge he has thereon 
which the Senate claims is indispensable to it in 
legislating. We must have the subject matter of 
legislation and the knowledge imputed to defend¬ 
ant so we can pass on the question of pertinency 
and relevancy, because if the knowledge which the 
defendant is charged with withholding is not per¬ 
tinent to the subject matter of the legislation, then 
the defendant has not in fact obstructed the Sen¬ 
ate in its legislative capacity and the indictment 
would be defective. Even if the defendant has 
knowledge pertinent to the proposed legislation, 
how can he be said to be guilty of obstructing leg¬ 
islation if the information possessed by defend¬ 
ant can be procured from some other source. What 
the Senate claims it desires and needs is the spe¬ 
cific knowledge possessed by this defendant. It 
makes no difference from what source it gets it, 
whether from defendant or from some one else; 
therefore the indictment should aver that such 
knowledge cannot be procured from any other 
source than this defendaent. Take each count of 
the indictment and examine it with respect to first, 
whether it sets forth with sufficient definiteness 
the proposed legislation; second, that defendant 
has knowledge pertinent thereto and such knowl¬ 
edge should be specifically set forth; and third, 
that the equivalent of such knowledge cannot be 
procured elsewhere. We think such examination 
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of the indictment will disclose that each count 
thereof is defective. 

The indictment should show at least an aver¬ 
ment of the existence of jurisdiction, and, more 
properly, the facts showing such jurisdiction, and 
that the questions asked were pertinent to an in¬ 
quiry thereunder. Wharton’s Crim. Pro. (10th 
ed.), Vol. 2, Sec. 1063, pp. 1506-1510. And it 
should also contain averments of facts which will 
enable the Court to see that the alleged facts 
sought to be elicited would be material and not 
dependent alone upon the pleader’s conclusion of 
materiality. 

Wharton’s Crim Pro. (10th ed.), Vol. 1, 
Sec. 196, p. 241; Vol. 2, Secs. 1095- 
1097, pp. 1551-1558. 

Coincident with the indictment in Re Chapman, 
supra , other indictments of a similar character 
were returned against Searles and Shriver. Al¬ 
though demurrers to the indictments were over¬ 
ruled in those cases, when they went to trial it 
was necessary to instruct a verdict for the de¬ 
fendants on their motion at the conclusion of the 
Government’s case, because of the lack of per¬ 
tinency of the questions; the trial of which cases 
would have been avoided by following the rule 
laid down by the Supreme Court in The Hoppet 
case, supra , that is, by the indictment establish¬ 
ing by proper allegation facts upon which the 
Court could see whether or not the questions were 
pertinent. The opinion of the Court in the Searles 
case, delivered by Mr. Justice Bradley, is reported 
in the Washington Law Reporter, Vol. 25, p. 384 
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(otherwise unreported), and the substance there¬ 
of, so far as here concerned, is as follows: 

<<• * • su bject-matter of the inves¬ 
tigation directed by the Senate in the reso¬ 
lutions adopted may be divided into four 
branches: (1) Whether bribes had been of- 
ferred to certain Senators to induce them to 
vote against the pending tariff bill. (2) 
Whether the sugar schedule as amended was 
made up by the Committee on Finance in con¬ 
sideration of large sums of money paid for 
campaign purposes of the Democratic Party. 

(3) Whether any contributions had been 
made by the sugar trust, or any persons con¬ 
nected therewith to any political party for 
campaign purposes, or to secure or defeat 
legislation. (4) Whether any Senator has 
been, or is, speculating in sugar stocks dur¬ 
ing the consideration of the tariff bill now 
before the Senate. * * * 

It is, however, contended that the ques¬ 
tions put are pertinent to the second and 
third branches of the inquiry directed. This 
leads us to inquire; first, whether these 
branches of the inquiry were within the juris¬ 
diction and power of the Senate; and, second, 
whether the questions put were pertinent to 
either or both. 

If the inquiry directed in the second sub¬ 
division of the subject were addressed to 
the ascertainment of the asserted fact that 
a Senator, being a member of the Finance 
Committee, was influenced to favorable ac¬ 
tion upon the sugar schedule in considera¬ 
tion of large sums of money paid for cam¬ 
paign purposes of the Democratic party, the 
inquiry would be plainly within that power. 
And with reference to the third subdivision 
of this subject, it is equally plain, that if 
it means that the committee should inquire 
whether any Senator were a party to any 
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compact with the sugar trust or with any 
persons connected therewith, by which, in 
consideration of a contribution by that com¬ 
pany for campaign purposes, he agreed to 
use his efforts to secure legislation in favor 
of that company, or to defeat legislation that 
would be adverse to its interests, that inquiry 
was within the power of the Senate. It 
seems equally plain , also , that if the purpose 
of the investigation were simply to inquire 
whether the American Sugar Refining Com¬ 
pany had made contributions to political par¬ 
ties , without any agreement with any Senator 
as to any benefit that the company should 
derive from future legislation, and without 
reference to any action by or bargain with 
any Senator to secure or defeat legislation, 
such inquiry would be an unreasonable search 
into the private affairs of that company, and 
that such search would be beyond the powers 
of the Senate to make . 

This second subdivision of the resolution 
is entirely indefinite in expression. It is not 
specifically addressed to any act of the Amer¬ 
ican Sugar Refining Company in contributing 
sums of money for campaign purposes; it is 
not specifically addressed to the conduct of 
any Senator who was a member of the Fi¬ 
nance Committee. The reasonable construc¬ 
tion of it, however, would appear to be this: 
that this committee shall inquire whether any 
one or more Senators had used his influence 
or his vote in making up the sugar schedule 
in consideration of large sums of money paid 
for campaign purposes of the Democratic 
party. Under that construction, this enquiry 
would be within the power of the Senate to 
direct, as affecting the conduct of the mem¬ 
bers of its committee, and as affecting the in¬ 
tegrity and purity of the members of the Sen¬ 
ate ; and although there is no specification of 
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the sources from which this money for cam¬ 
paign purposes which it is charged was so 
used had emanated, that would not affect the 
jurisdiction of the Senate to order the in¬ 
quiry, or the power of the committe to ex¬ 
amine any witness possessed of information 
relating directly to that subject. 

If the third subdivision of the inquiry stood 
alone, and related solely to the question 
whether any contributions had been made by 
the sugar trust, or any person connected 
therewith, to any political party for cam¬ 
paign purposes, it was conceded in the argu¬ 
ment, by the attorney for the United States, 
that it would be beyond the power of the 
Senate. It is common knowledge that the 
legitimate expense of political campaigns as 
they have been conducted for some years are 
many, and at times very large. These ex¬ 
penses are provided for by contributions 
made for the purpose. The right of an indi¬ 
vidual, or of a private corporation to make 
contributions for such purposes has not been, 
and cannot be, questioned. The mere fact 
that such a contribution had been made, with¬ 
out some accompanying charge affecting the 
election or conduct of some Senator, would 
not be a subject for investigation by the Sen¬ 
ate. It would be essentially a private mat¬ 
ter. 

Was it the intention of the Senate that 
this branch of the resolution should so stand 
alone, or was it intended that the succeed¬ 
ing words ‘or to secure or defeat legislation’, 
should qualify the entire sentence? It ap¬ 
pears to me that it would receive a reason¬ 
able interpretation and that , inasmuch as one 
construction would necessitate the denial of 
the power of the Senate to make the inquiry, 
such possible reasonable construction as 
would bring it within the power of the Sen¬ 
ate should be adopted . The construction that 
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was put upon it by the minority of the Sen¬ 
ate committee was that this instruction of 
the Senate directed the committee to inquire 
whether any contributions had been made by 
the sugar trust, or any persons connected 
therewith, to any political party for campaign 
or election purposes to secure or defeat legis¬ 
lation. This appears to be a reasonable con¬ 
struction of this branch of the resolution, 
and it is in harmony with the principle of 
construction with reference to statutes de¬ 
clared by Mr. Chief Justice Fuller in the 
Chapman case, when, in reference to the 
word ‘any’, as used in Section 102, he says 
that— 

‘Nothing is better settled than that statutes 
should receive a sensible construction, such 
as will effectuate the legislative intention, 
and, if possible, so as to avoid an unjust or 
an absurd conclusion . 1 

That the Senate of the United States does 
not possess the broad power to investigate 
the general conduct of individuals, or of cor¬ 
porations not its oivn creatures, in making 
contributions for political or campaign pur¬ 
poses, would appear to be a necessary con¬ 
clusion from the reasoning of the Supreme 
Court of the United States in the case of 
Kilbourn v. Thompson, 103 U. S., p. 168. It 
may be well to refer at length to that deci¬ 
sion, and to repeat and reaffirm the doctrines 
laid down by Mr. Justice Miller, for they are 
most valuable declarations of the highest 
court of the land as to right of the citizens 
to judicial protection against unreasonable 
searches and seizures. With reference to 
that case, Mr. Justice Field, in In re Pacific 
Railway Commission, 32 Fed. Rep. 241-253, 
said: 

‘This case will stand for all time as a bul¬ 
wark against the invasion of the right of the 
citizen to protection in his private affairs 
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against the unlimited scrutiny of investiga¬ 
tions by a Congressional committee. The 
courts are open to the United States as they 
are to the private citizen and both can there 
secure, by regular proceedings, ample pro¬ 
tection of all rights and interests which are 
entitled to protection under a government of 
a written constitution and laws.’ * * * 

The questions that were put to the defend¬ 
ant, it having been denied that any money 
had been contributed to the Presidential cam¬ 
paign fund, and it having been stated by the 
witness that the only contributions that were 
made, were for local and State purposes, 
were: 4 What amount was contributed in the 
campaign of 1892 ? ’— 4 What sum did you con¬ 
tribute to the Democratic campaign fund for 
the purpose of conducting the campaign in 
that state at which time Cleveland and Har¬ 
rison were candidates for President of the 
United States V — and, 4 Did you contribute to 
the Democratic fund in New York?’ 

Some criticism has been made in argument 
upon these questions, the second and third 
apparently relating to the witness and not to 
the company of which he was an officer. But 
the context in the report of his examination 
indicates that these questions were asked with 
reference to contributions by the company, 
and that they were so understood by the wit¬ 
ness. 

Regarding these questions as the context 
referred to indicates they were intended as an 
inquiry into the amount of contributions that 
were made for local and State purposes in 
the State of New York in the year 1892, the 
question recurs whether those questions, hav¬ 
ing no apparent relation to the conduct of 
members of the Senate, and having no direct 
relation to the use of money for the purpose 
of inducing a report upon the sugar schedule 
by the committee having that in charge, and 
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having no direct reference to the inquiry 
whether money was contributed for campaign 
purposes to secure or defeat legislation, could 
be regarded as constituting an inquiry that 
it was within the power of the Senate to 
make. 

They could not be regarded as pertinent to 
an inquiry that might be directed by the 
Senate into the election, returns and qualifi¬ 
cations of any of its own members, for the 
questions relate to a contribution generally 
for political purposes in the State, having no 
reference whatever to the action of the State 
legislature in the election of a United States 
Senator. If the inquiry related to the use of 
money in the State legislature for the pur¬ 
pose of electing some particular individual to 
the Senate of the United States, it would be 
apparently within the power of the Senate of 
the United States. If the inquiry related 
solely to the use of money for campaign pur¬ 
poses, which was used in the election of mem¬ 
bers of the State legislature, it would appear 
to be beyond the power of the Senate. As to 
the election, returns and qualifications of their 
own members, the two branches of the State 
legislature must be deemed to be the exclu¬ 
sive judges, and it is beyond the power of the 
Senate of the United States to go beyond the 
acts of the two houses of the State legislature 
in their organization to inquire whether those 
two houses were justified in seating any of 
their members. It would appear that the 
Senate of the United States, in judging of the 
election, returns and qualifications of its own 
members, must necessarily accept the organ¬ 
izations of the two houses of the State legis¬ 
lature as independent entities, and that the 
acts of those houses in effecting their own 
organization, so far as the seating of their 
own members is concerned, were conclusive 
upon the Senate of the United States. So 
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that it would appear to have been beyond the 
power of the Senate of the United States to 
inquire whether the American Sugar Refining 
Company had contributed money for state pur¬ 
poses or to assist in the election of any mem¬ 
ber of the State legislature. If that be so 
with reference to State purposes, it is much 
more clearly so with reference to local or 
municipal officers, with which the Senate has 
absolutely no concern. Such elections, with 
all of their incidents, are matters exclusively 
of local interest, subject to state power and 
control and to State inquiry alone. 

It may be added that, if any improper use 
of money had been made by this company in 
local or State political matters, unless it af¬ 
fected the integrity of the election of some 
member of the State legislature, or the integ¬ 
rity of the action of the legislature itself, such 
conduct on the part of the company would be 
cognizable solely by the State courts within 
whose jurisdiction the acts themselves were 
perpetrated. 

The fact that the American Sugar Refining 
Company was a body corporate renders it no 
more amenable to investigation by the Sen¬ 
ate of the United States, so far as its per¬ 
sonal private affairs are concerned, discon¬ 
nected from any act affecting the conduct of 
any Senator of the United States, than would 
be a private individual. It is not a creature 
of the United States. It does not derive its 
corporate powers from the United States. It 
is a New Jersey corporation. 

Adopting such construction of these 
branches of the investigation as would bring 
them within the power of the Senate of the 
United States, the next inquiry is whether 
the questions put to the defendant by the 
committee, or by Senator Allen in behalf of 
the committee, or by Senator Allen in his own 
behalf, were pertinent to the question under 


144 


inquiry. It was conceded by counsel for the 
prosecution, in argument, that the question 
whether these inquiries were pertinent to the 
subject matter under investigation by the 
committee is a question of law for the Court. 
That this is so would admit of no denial. 
That the evidence in behalf of the prosecution 
being closed, it is a question of law for the 
Court to determine whether that evidence 
would justify a conviction by a verdict of the 
jury, is beyond all controversy. It becomes 
necessary, then, for the court to determine 
whether these questions addressed to the de¬ 
fendant by the committee were pertinent to 
the question under inquiry, that question 
being one which the Senate had the power to 
make. 

I shall pass the third question without 
other notice than to remark that if it means 
to inquire whether a contribution had been 
made for state and local purposes, it had 
been answered by the witness, and if it had 
any other latent meaning, its pertinency is 
not apparent. 

It is claimed in behalf of the defence that 
these questions were not pertinent, because 
any answer that could be given to them would 
tend to throw no light whatever upon the in¬ 
quiry whether the sugar schedule was made 
up in consideration of large sums of money 
paid for campaign purposes of the Demo¬ 
cratic Party, or to the inquiry whether any 
contributions had been made by the sugar 
trust, or any person connected therewith, to 
any political party to secure or defeat legis¬ 
lation. Suppose the answer to these ques¬ 
tions had indicated the amount that had been 
contributed for local campaign purposes, or 
for state political purposes; was any possible 
inference to be drawn from that fact, that 
the sugar schedule had been made up by rea- 
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son thereof, or that the contribution made 
was made for the purpose of securing or de¬ 
feating legislation. There does not appear to 
be any connection between the fact that was 
sought as an evidentiary fact, and the fact 
that was sought to be established as a con¬ 
clusion or inference. 

It was suggested in argument by the Attor¬ 
ney for the United States, that the answers 
to these questions might have shown that the 
money contributed was given to certain in¬ 
dividuals named, and that by calling these 
named individuals, it could be ascertained 
what they did with the money, and so on, until 
eventually it might be ascertained that it had 
been paid corruptly to some Senator, or that 
it had been paid corruptly, under some bar¬ 
gain made, in such way, that it resulted in 
the election of a Senator of the United States. 
How remotely speculative! It will be a suffi¬ 
cient answer to this suggestion that the ques¬ 
tion does not ask to whom the money was 
contributed—to whom it was paid over. That 
question was not asked. Whether, if that 
question had been put, the witness would have 
been compellable to answer, we are not called 
upon to determine. It is sufficient that the 
question was not asked—that it was not con¬ 
sidered necessary to the investigation. 

There is nothing in the evidence that tends 
to show that these questions put were perti¬ 
nent to the subject matter of the inquiry that 
the committee was making. It would seem, 
that, this being of the very essence of the 
charge upon which this criminal prosecution 
is based, the pertinency of the question should 
be made to appear affirmatively, and that the 
matter of its pertinency should not be de¬ 
pendent upon mere conjecture or speculation. 
Where on writ of error it appears that the 
right to put a particular question has been 
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denied, it is held that it must affirmatively 
appear that the question was material to the 
issue that was being tried. In the case of 
Philadelphia & Trenton RR. vs. Stimson, 14 
Pet. 448, it is said by the Court: ‘It is in¬ 
cumbent upon those who insist upon the right 
to put particular questions to a witness to 
establish that right beyond any reasonable 
doubt for the very purpose stated by them. * 

If that be so, where a case is being heard 
in an appellate court upon a writ of error, 
it must necessarily be so in a criminal prose¬ 
cution, where the question of the contumacy 
of the defendant is absolutely dependent upon 
the question of the pertinency of the inquiry 
that was put to him, which he refused to an¬ 
swer, and the charge in all of its elements 
must be established by the evidence beyond 
a reasonable doubt. 

It is my opinion that these questions called 
for an answer which, as an evidentiary fact, 
would throw no light whatever upon the ulti¬ 
mate fact that was sought to be established. 
There was no evidence as to whom this money 
was paid. There was no question asked that 
called for it. If the questions had been an¬ 
swered in such wise as to indicate the exact 
amount that had been contributed, it would 
be the wildest conjecture, the plainest in¬ 
stance of non-sequitur to infer from the size 
of such contributions, though large, that the 
money was used for the purpose of inducing 
the making up of the sugar schedule, or to 
secure or defeat legislation, or that there was 
any bargain whatever made by the recipients 
of the money with the sugar trust, so-called, 
that it should be so applied. 

In a trial before a court having the power 
to direct and control the admission of evi¬ 
dence, where it appears that the question 
asked, to which objection is made, has no ap- 
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parent bearing upon the issue that is being 
tried, the court, relying upon the integrity 
of counsel, will ordinarily accept the promise 
that the materiality will be made to appear 
subsequently by other evidence to be adduced. 
If that materiality is not made to appear, 
it is the province and the duty of the court 
to strike out such evidence. No offer of 
this character, perhaps, was necessary to be 
made in the examination of the defendant; 
but when he is brought into a court of jus¬ 
tice to respond to a criminal charge for re¬ 
fusing to answer a question that upon its face 
is apparently immaterial and impertinent, it 
should appear affirmatively, that other evi¬ 
dence was at hand, and could be produced, 
that was necessary to make the connection 
between the evidentairy fact and the ulti¬ 
mate fact, or, at least, that such evidence sub¬ 
sequently was obtained and produced . * * * 
It would appear, therefore, that when these 
questions were put to the witness, the defend¬ 
ant in this case, the committee were not in 
possession of any information, or of any sug¬ 
gestion, that would tend to make the neces¬ 
sary connection between those questions and 
the charges which the committee were in¬ 
vestigating. Under such circumstances, the 
pertinency of the questions to the subject 
matter of the investigation, or, to use the 
language of Section 102, ‘to the question un¬ 
der inquiry’, being absolutely and entirely 
wanting, it must be held that the defendant 
was under no obligation to answer them; that 
they related exclusively to the private affairs 
of the American Sugar Refining Company, 
and were entirely unconnected with the con¬ 
duct or the action of any Senator; that if 
they were pertinent to the inquiries directed 
to be made by the committee literally con¬ 
strued, and if they could be considered as 
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authorized and directed by the Senate of the 
United States , such inquiries were beyond its 
power f as unwarranted intrusions into the 
private affairs of the citizen. * * * 

1 determine merely that the questions 
ashed were not pertinent to a proper con¬ 
struction of the resolution directing the in¬ 
vestigating inquiry, and that, if the inquiry 
be construed to mean what was contended for 
it, that it was beyond the jurisdiction of the 
Senate. 

The jury are directed to return a verdict 
for the defendant.” (Italics inserted.) 

And the opinion in the Shriver case is reported 
in the Washington Law Reporter, Vol. 25, p. 414 
(otherwise unreported), and holds, so far as here 
concerned, as follows: 

<<* • • rpk e j ag j. g rounc i 0 f fh e motion to 
be considered is this, that the question put 
to the defendant by the committee asking the 
name of the Member of Congress who was his 
authority for the statements contained in his 
letter to the Mail and Express, was not ‘per¬ 
tinent to the question under inquiry . 9 

Certain resolutions of the Senate, passed 
May 17,1894, had imposed upon this commit¬ 
tee the duty of investigating certain charges. 
In brief, these subjects of investigation were, 
whether bribes had been offered Senators to 
vote against the pending Tariff Bill, whether 
the sugar schedule as amended had been made 
up by the Committee on Finance in consider¬ 
ation of money paid for campaign purposes; 
whether any contributions had been made by 
the sugar trust to any political party for 
campaign purposes to secure or defeat legis¬ 
lation; and whether any Senator had been 
speculating in sugar stocks during the con¬ 
sideration of the Tariff Bill. Unless the ques- 
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tion asked the defendant that he refused to 
answer was pertinent to some one or more 
of these matters under inquiry, his refusal, 
even if he had been lawfully summoned as a 
witness, was not a violation of the statute. 

The defendant had testified that a Member 
of Congress had informed him that a wire 
manufacturer had told him that he had over¬ 
heard from his room adjoining the room at 
the Arlington Hotel, used as the headquarters 
of the sugar trust, a conversation between 
sugar men and Senators; and from that con¬ 
versation the wire manufacturer had reached 
the conclusion that the Wilson Bill, which af¬ 
fected his interests, would not pass the Sen¬ 
ate. He was asked the name of the wire man¬ 
ufacturer and he declined to give it; and hav¬ 
ing also refused to give the name of the 
Member of Congress, this indictment is based 
on the latter refusal. Would the name, if 
given, have been a fact pertinent to any of 
the specified charges, having any probative 
force to prove or disprove them! 

The word ‘relevant’ is a synonym of ‘per¬ 
tinent’ say several lexicographers, including 
the Webster International Dictionary, which 
also defines ‘pertinent’ as ‘relevant, mate¬ 
rial’. One of the principal rules governing 
the production of testimony is that the evi¬ 
dence must be confined to the points in issue; 
in other words, that it must be relevant. This 
rule excludes all evidence of collateral facts 
which are incapable of affording any reason¬ 
able presumption as to the principal matters 
in dispute. It requires that every fact which 
merely furnishes a fanciful analogy or con¬ 
jectural inference shall be rejected as too re¬ 
mote. Greenleaf on Evidence Section 52; 
Taylor on Evidence, Section 316. Perhaps 
the most concise definition of relevant evi¬ 
dence is that it is that evidence which tends 
to prove or disprove the issue joined. 
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It is claimed that the word 4 relevant’ is 
applicable only to evidence when there is a 
controversy between two or more parties, and 
where an issue has been joined. It is true 
that it has received its legal significance in 
such matters, but either it or its synonym, 

4 pertinent’, may be accurately applied to evi¬ 
dence adduced by an investigating committee 
for the purpose of ascertaining the truth or 
falsity of a charge. 4 A fact is said to be rele¬ 
vant when it is so connected, directly or in¬ 
directly, with a fact in issue in an action or 
other proceeding, that evidence given respect¬ 
ing it may reasonably be expected to assist in 
proving or disproving the fact in issue.’ 20 
Am. & Eng. Encyc. L. 768. 

It was evidently the purpose of the Con¬ 
gress in the statute in question to limit the 
responsibility of witnesses summoned to tes¬ 
tify in an investigation of charges, to an¬ 
swering such questions only as would elicit 
facts that would tend to prove or disprove 
the charges. If a Congressional committee 
sees fit to roam in the realm of collateral, ir¬ 
relevant, immaterial, impertinent matters, 
the witness who refuses to accompany it will 
not be amenable to the penalties of this stat¬ 
ute. 

The reason given by the committee for its 
insistence upon an answer, and the reason 
urged in argument of this motion in support 
of the right to put the question, was that, 
given the name of the member of Congress, 
he could be summoned and compelled to give 
the name of the wire manufacturer, and he, 
in turn, could be summoned and compelled to 
tell what he had heard behind closed doors. 
This shows that an answer giving the name 
might have been a matter of convenience to 
the committee, but it does not indicate that 
the name would be a material fact in proving 
or disproving the charges specified. Plainly 
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the name would not be a pertinent fact. Such 
a question asked in a judicial proceeding and 
objected to would inevitably be ruled out. 
Justice Clifford remarked in Storm vs. U. S., 
94, U. S., at page 84, where a similar ques¬ 
tion had been asked and excluded upon ob¬ 
jection made, and a like reason given for its 
materiality; 1 Litigants ought to prepare 
their cases for trial before the jury is im¬ 
paneled and sworn, and if they do not, they 
cannot complain if the court excludes ques¬ 
tions propounded merely to ascertain the 
names of persons whom they may desire to 
call as witnesses to disprove the case of the 
opposite party. ’ And it may be said as aptly 
that it cannot be properly claimed that a wit¬ 
ness violated this statute when he refused to 
answer a question propounded merely to as¬ 
certain the name of a person whom the com¬ 
mittee might desire to call, who, if called, 
might give the name of another person whom 
the committee might desire to call, who might, 
if produced, have some personal knowledge of 
the facts pertinent to the question under in¬ 
quiry. 

It is difficult to give serious consideration 
to the contention that the question asked was 
pertinent to the charges under investigation. 
Giving to the word 4 pertinent ’ the meaning 
that Congress must have intended it should 
receive, the statement of the proposition is 
its own refutation. 

Being of opinion that the statute applies 
only to persons who have been lawfully sum¬ 
moned, and also that the question asked the 
defendant which he refused to answer was 
not pertinent to the question under inquiry, 
it follows that the motion must be granted. 

The jury will return a verdict of not 
guilty.” 
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POINT VI. 

The first, second, fourth, fifth and ninth 
counts of the indictment, by the questions them¬ 
selves, show that, if pertinent at all, they were 
pertinent to a judicial inquiry of which the Sen¬ 
ate had no cognizance, and consequently they 
are repugnant to the averment of pertinency, so 
far as it might be based on an assumption of per¬ 
tinency to a legislative inquiry. 

Each of these questions is obviously directed to 
facts in relation to the particular leases under 
investigation as to which the Committee had un¬ 
dertaken a judicial inquiry. 

If it be supposed that the indictments could 
stand on an assumption that the jurisdiction is to 
be found in the portion of the resolution of Feb¬ 
ruary 7, 1924, directing an inquiry in aid of legis¬ 
lation, and that the averment of pertinency re¬ 
lated thereto, then the questions on their face 
show a repugnancy to the averment of pertin¬ 
ency, being clearly directed to the other branch of 
the investigation. That is, treating so much of 
the resolutions as deal with the judicial inquiry 
as surplusage and disregarding it, the questions 
involved in these counts relating, as they mani¬ 
festly do, to the judicial inquiry, would be directly 
repugnant to the averment of pertinency consid¬ 
ering it limited to the other branch of the inquiry. 
When one material averment in an indictment is 
contradictory to another, the whole is bad. 

Wharton’s Crim. Pro. (10th Ed.), Vol. 1, 
Sec. 305, p. 349; and cases there cited. 
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POINT VII. 

The eighth count fails to aver that it was 
within the power of the defendant to produce 
the books and in any event their non-production 
is not made an offense by Section 102 R. S. 

That statute makes it an offense for one having 
been summoned to appear and testify or produce 
books, to wilfully default; it makes another of¬ 
fense of one who, having appeared, refuses to 
answer pertinent questions. But it makes no of¬ 
fense of a refusal, by one having appeared, to 
produce books. The section reads as follows: 

“Sec. 102. Every person who having been 
summoned as a witness by the authority of 
either House of Congress, to give testimony 
or to produce papers upon any matter under 
inquiry before either House, or any commit¬ 
tee of either House of Congress, wilfully 
makes default, or who, having appeared, re¬ 
fuses to answer any question pertinent to the 
question under inquiry, shall be deemed 
guilty * * *.” 

The indictment is apparently drawn with a rec¬ 
ognition of this situation, as it attempts to charge, 
as a legal conclusion, a refusal to answer a ques¬ 
tion and a wilful default to produce books. It 
charges no facts however as to defendant’s hav¬ 
ing been summoned to produce books and default¬ 
ing, but, on the contrary, expressly avers that he 
was present. On the other hand, it fails to make 
a good charge of refusal to answer a pertinent 
question, because it avers that the meaning and 
intent of the question were to require the defend¬ 
ant to produce books; that is, that no answer was 
sought, but an act required to be performed. 
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POINT VIII. 

The Court erred in overruling defendant’s mo¬ 
tion to quash the indictment 

The motion to quash (Tr., p. 22) is based on 
specifically the same grounds as the demurrer, to- 
wit, (1) that the Senate Committee had no juris¬ 
diction of the subject matter of the questions 
asked appellant, and that the courts had already 
taken jurisdiction thereof. 

(2) That the indictment and the affidavit of ap¬ 
pellant in support thereof showed that the Sen¬ 
ate was engaged in the consideration of a purely 
judicial controversy of which it had no jurisdic¬ 
tion. 

(3) That the Committee had deliberately and 
fully divested itself of jurisdiction by the adop¬ 
tion of Senate Resolution No. 54. 

(4) That the sole object of the Committee was 
to elicit facts relating exclusively to the validity 
of the lease upon Naval Reserve No. 3 and had no 
reference to any contemplated legislation. 

We have already fully discussed the subject 
matter of each of these objections and will not 
repeat them here. We call the attention of this 
court to the following cases on the subject of mo¬ 
tions to quash: 

In U. S. vs. Kuhl, 85 Fed. 624, (District Court, 
Southern District, Iowa), defendant was indicted 
for violation of Section 5430 of the Revised Stat- 
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utes, U. S., for having in his possession an in¬ 
strument in the similitude of a bank note or bill 
of the United States. The indictment alleged that 
defendant unlawfully had in his possession Con¬ 
federate States note. 

Defendant’s motion to quash was based upon 
several grounds, among which being that the in¬ 
strument set out in the indictment is not in the 
similitude of any obligation of the United States. 

The opinion recites that the instrument set out 
in the indictment was submitted to the Court on 
the argument of the motion to quash. In the 
course of the opinion the Court said (p. 625): 

“The first point to be determined is as to 
the contention of the District Attorney that 
‘ whether the note is in the similitude of any 
obligation of the United States’ is a question 
to be submitted to the jury and cannot be 
raised or determined in the manner now at¬ 
tempted. The general proposition that the 
determination of the facts in a case is for the 
jury cannot be disputed. But if carried to its 
extreme, this proposition would forbid the 
Court to instruct a jury to return a verdict 
for the defendant in any case where evidence 
is introduced. Under this view, the Court 
must send the case to the jury, even when the 
evidence is so slight as that the Court, on its 
conscience, must sustain a verdict of guilty 
but would be compelled, if such verdict were 
returned, to set it aside immediately and 
order a new trial. The District Attorney 
would not and does not urge this extreme 
view. The practice in this district is, so far 
as I am informed, in harmony with that in all 
other districts. When the Government has 
failed to present such a case against a de¬ 
fendant as would upon a verdict of guilty 
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satisfy the conscience of the Court, I have not 
hesitated to direct a verdict of not guilty. In 
such a case, if a verdict of guilty were allowed 
to stand the Court must pass sentence. And 
will any judge permit himself to be placed 
in the position of imposing sentence when 
satisfied in his conscience that the evidence 
does not and cannot sustain such a verdict? 
I am not considering a case where the jury, 
by discrediting one line of testimony or one 
set of witnesses and holding credible another 
line or set, may find a verdict of guilty. In 
this last supposed case there is a conflict of 
evidence which is rightly submitted to the 
decision of the jury. But where there is no 
such conflict, where reasonable men cannot 
differ, but must come to the same conclusions 
as the facts, I know of no good reason why 
the judge may not—why the judge should 
not—direct a verdict of not guilty, when these 
facts cannot sustain the opposite verdict. 
Surely, in this respect, where the liberty of a 
defendant is involved, the Court ought, with 
regard to a verdict of not guilty, to be as 
free to act in directing such a verdict as in 
cases where a man’s property rights only are 
involved. And there can be no difference of 
opinion as to the duty of a Court in a civil 
action when a plaintiff’s pleading fails to 
state a cause of action or when the evidence 
submitted must lead all reasonable men to a 
verdict against plaintiff.” 


(The Court reviews a number of decisions by 
the Supreme Court of the United States, and 
again at page 628 says): 

“May we not, varying the terms of the 
argument as applied to the present question, 
adopt its forceful presentation in the Pleas¬ 
ants case to the pending question? Here, 
there can be no rightful verdict against de- 
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fendant unless the evidence shall prove the 
‘ similitude’ to which Section 5430 relates. 
The instrument or ‘obligation’ on which the 
indictment is based, is now submitted to the 
Court as it would necessarily be submitted 
on defendant’s objection to its introduction 
on the trial of the case. If, then, this ‘evi¬ 
dence on which plaintiff relies,’ and which is 
the essence of its case, makes it ‘clear to the 
judicial mind that if’ upon it ‘a jury should 
find a verdict in favor of plaintiff, that ver¬ 
dict would be set aside and a new trial had,’ 
‘must the Court go through the idle ceremony 
of’ impanelling a jury for the purpose of 
submitting the case to it? Let it be noted 
that no evidence which the Government could 
introduce could change the conclusion neces¬ 
sarily to be reached if the ‘similitude’ to 
which the statute relates, and charged in the 
indictment, does not exist in fact. Why, then, 
if such ‘similitude’ does not exist, proceed to 
the useless task of calling a jury into the box 
and introducing the evidence which in advance 
is recognized will and can only result in a 
verdict of not guilty? I am here considering 
this point of practice without now deciding 
the question of fact as to whether the 
‘similitude’ charged in the case at bar to 
exist, actually does exist. If the ‘obligation’ 
set out in the indictment be such as to raise 
in the mind of the Court even a doubt as to 
its similitude, then the question should be 
submitted to the jury. But if there be no 
similitude, within the construction of that 
term which the Court must give to the stat¬ 
ute, in its charge to the jury, then the Court 
should promptly act and sustain the motion 
to quash the indictment. Since, then, the 
Court could not sustain a verdict of guilty in 
such a case.” 


Again at p. 632 the Court said: 
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i 1 And, if the note offered by the Govern¬ 
ment as the basis for its prosecution clearly 
and manifestly has not the similitude which 
this test provides, the judge presiding at the 
trial could not permit a verdict of guilty to 
stand, but must direct a verdict of acquittal. 
And where the note, as presented to the Court 
on argument on a motion to quash the indict¬ 
ment could not sustain a verdict of guilty, the 
motion to quash should be sustained. In this 
case I conclude after inspection of the note 
that the Confederate five-dollar note, as pre¬ 
sented herein, is not printed and engraved 
with such similitude to which is commonly 
known as ‘national currency’ (whether issu¬ 
ing directly from the Treasury or from na¬ 
tional banks) as to justify a verdict of guilty 
under the section above quoted.” 

The motion to quash the indictment was sus¬ 
tained. 

In U. S. vs. Coolidge, Fed. Cas. #14,858 (25 
Fed. Cas. 622), (Circuit Court, District of Massa¬ 
chusetts, May Term, 1815), the indictment was 
found against the defendant for shipping on board 
of a certain vessel fifty barrels of rye flour, with 
intent to transport the same to Halifax, during 
the war, contrary to the second section of the Act 
of July 6, 1812. The case was argued before Mr. 
Justice Story, Circuit Justice, and Davis, District 
J udge. 

Defendant moved that the indictment be 
quashed before the grand jury, who found the 
bill received the testimony of one Lee, who was a 
material witness for the Government, without 
oath, he not being a Quaker; and to prove the fact 
on which this motion was grounded, he offered 
Lee as a witness. At p. 623 the Court said: 
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“This motion must be supported by affi¬ 
davit. We cannot receive evidence of mat¬ 
ter of fact, in support of a motion to quash 
otherwise than in writing, as there would not 
then appear on record any ground for the ex¬ 
ercise of the discretion of the Court. Cool- 
idge must also himself make affidavit that he 
believes the fact to be as stated. The affi¬ 
davits were produced accordingly. 

“The District Attorney read the affidavits 
of the marshal and his deputy stating that 
they recollected Lee to have been present 
among the witnesses for the Government at 
the time at which the indictment was found 
and were strongly impressed that he was 
sworn; but they could not say positively that 
he held up his hand”. (This being the usual 
form of taking an oath in Massachusetts.) 

Continuing, the Court said (p. 623): 

“Lee’s affidavit is direct and positive as to 
a fact, with which he could not be ignorant. 
The counter-affidavits are merely of impres¬ 
sions. The Court must be governed by the 
rules of evidence and the facts must there¬ 
fore be taken to be as stated by Lee. Of the 
law arising upon these facts there can be no 
doubt. The grand jury is a great inquest be¬ 
tween the Government and the citizen. It is 
of the highest importance that this institu¬ 
tion be preserved in its purity and that no 
citizen be tried until he has been regularly 
accused by the proper tribunal. Every in¬ 
dictment is subject to the control of the 
Court, and this indictment having been found 
irregularly and upon the mere statement of 
a witness, without oath, which was not evi¬ 
dence, a cassetur must be entered.” 


In U. S . vs. Tallman, Fed. Cas. #16,429 (28 Fed. 
Cas. 9), Cir. Ct., So. Dist. of N. Y.), defendants 
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moved to quash the indictment on the ground that 
in selecting and designating the persons forming 
the grand jury, by which the indictments were 
found, the mode practised in the highest Court of 
law of the State of New York, in selecting and 
designating grand jurors to serve therein, was not 
followed. 

Respecting the motion to quash, the Court said 

(p. 11): 

‘ ‘We have heard the argument of the ques¬ 
tion here upon the motion to quash, founded 
upon an agreed statement of facts, at the 
solicitation of counsel for all the parties, 
without putting the accused to plead the mat¬ 
ters alleged. Where there is no conflict re¬ 
specting the facts it is doubtless in the power 
of the Court to dispose of the subject in this 
form.” 

In Breese vs. U. S., 143 Fed. 250 (Cir. Ct. of 
App., 4th Cir.), the defendant filed plea in abate¬ 
ment and motion to quash the indictment and affi¬ 
davits in support of the plea and motion. Plea 
was demurred to and the demurrer was sustained. 
The plea in abatement and the motion to quash 
presented question as to the qualification of one 
of the members of the grand jury that returned 
the indictment. At p. 242 the Court said: 

‘ 1 The trial Court in sustaining the demur¬ 
rer to the plea in abatement, reserved the 
right to finally decide the question on motion 
to be made after verdict of guilty, should 
such verdict be returned. And after the ver¬ 
dict was returned the defendant renewed the 
motion to quash the indictment. This motion 
was overruled and this action of the Court 
was duly excepted to.” (Here the Court 
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quotes the statute of North Carolina respect¬ 
ing the qualifications of jurors.) 

“The first question presented for consid¬ 
eration is whether or not the objection was 
presented in due time. The rights of the 
defendant in this respect are governed by the 
order of November 6, 1897. If it were a fact 
that under the practice of the federal courts 
in North Carolina in criminal causes, a mo¬ 
tion to quash could only be made for errors 
apparent from the record, we should be con¬ 
strained to hold, as urged by the counsel for 
the Government, that the intent of that order 
was merely to save to the defendant the right 
to raise subsequent to the plea of not guilty, 
such objections as are ordinarily raised by 
demurrer. But there seems no doubt but 
that a motion to quash has long been recog¬ 
nized in the federal courts in that State as a 
method of making objections de hors the rec¬ 
ord equally as proper as a plea in abate¬ 
ment. U. S. v . Kilpatrick (D. C.), 16 Fed. 
765. And under the common-law practice in 
the state courts of North Carolina it appears 
that the motion to quash for objections de 
hors the record was used as well as pleas in 
abatement . 9 9 

Case of Davis , Fed. Cas. #3621a. (7 Fed. Cas. 63) 
(Cir. Ct. Dist. of Va.): 

This case involves proceedings in reference to 
the prosecution of Jefferson Davis for treason 
against the United States. The arguments in the 
case were heard by Chief Justice Chase and Dis¬ 
trict Judge Underwood. The report of the case 
(p. 88) states: 

“While these various proceedings were be¬ 
ing had the Congress of the United States 
had amended the Constitution of the United 
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States by forcing the late Confederate States 
to accept certain Amendments proposed by 
it, refusing them any rights under the laws 
until they had so agreed to the propositions 
submitted to them. In this way Congress 
secured the vote of States sufficient to accept 
the Constitutional Amendments and thus ac¬ 
tually changed the organic law for States 
which had always adhered to the Union and 
which protested against the change by the 
votes of the States held under martial law, 
and which were made at the point of the 
bayonet to repeat the words required of 
them. Thus the lately loyal States made the 
Constitution for the States always loyal. 
Among these Amendments was the one im¬ 
posing perpetual disfranchisement for aiding 
in rebellion, after having held certain offices. 
As soon as this Amendment was declared 
adopted in the ambiguous language of the 
proclamation announcing the fact, or the hy¬ 
pothetical fact (it declared that if the votes 
of the late Confederate States were to be con¬ 
sidered binding and if the other States had 
no right to retract their ratification of the 
Amendment, then it was ratified and adopted, 
otherwise not), the counsel for Mr. Davis 
prepared to attack the prosecution pending 
against him on the grounds disclosed in the 
following proceedings, which the reporter un¬ 
derstands were inspired and suggested from 
the highest official source—not the President 
of the United States. It was arranged that 
the Chief Justice should attend the Court at 
the November Term, 1868, and hear the argu¬ 
ment on the motion to quash or dismiss the 
prosecution. On the 30th day of that month 
Robert Ould, Esq., one of Mr. Davis’ counsel, 
filed the following affidavit: 

“ ‘On the 30th day of November, 1868 
Robert Ould, personalv appeared in open 
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Court, and being sworn, made oath that de¬ 
fendant, Jefferson Davis was in the year 
1845, previous to the alleged commission of 
the offenses set forth and charged in said 
indictment, a member of the Congress of 
the United States, to wit, a member of the 
House of Representatives of the United 
States from the State of Mississippi in said 
Congress, and as such, the said Jefferson 
Davis did on the 8th day of December, 
1845 take an oath to support the Consti¬ 
tution of the United States.’ 

“After the filing of the affidavit there was 
a discussion among the counsel respecting 
the grounds of the motion to quash. There¬ 
upon counsel for defendant filed the follow¬ 
ing motion (p. 89): 

“ ‘The indictments in these cases were 
framed on the alleged fact that the defend¬ 
ant had engaged in the insurrection and re¬ 
bellion against the United States, known 
to the Court and to the several departments 
of the Government, as having existed at the 
several times mentioned in the said indict¬ 
ment, in the State of Virginia and else¬ 
where, and thereby given aid and comfort 
to the enemies of the United States, en¬ 
gaged in said insurrection and rebellion. 
And the defendant alleges that prior to 
such insurrection and rebellion and in the 
year 1845 he, the said defendant, was a 
member of the Congress of the United 
States, and as such member took in said 
year an oath to support the Constitution 
of the United States in the usual manner, 
and as required by law in such case. And 
the defendant alleges, in bar of any pro¬ 
ceedings upon said indictments, or either 
of them, the penalties and disabilities de¬ 
nounced against and inflicted on him for 
his said alleged offense by the Third Sec- 
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lion of the Fourteenth Article of the Con¬ 
stitution of the United States, forming an 
Amendment to such Constitution. And he 
insists that any judicial proceeding to in¬ 
flict any other or further pain, penalty or 
punishment upon him for such alleged of¬ 
fense is not admissible by the Constitu¬ 
tion and the laws of the United States. 
Wherefore, he, the said defendant, moves 
the Court now here to quash and set aside 
the said indictments or to dismiss the same 
and the prosecution thereon, or to render 
such other relief in that nature as the afore¬ 
said facts and circumstances shall require, 
and as may seem proper.’ 

“On behalf of the United States the fol¬ 
lowing reply was submitted: 

“ ‘To enable the Court at once to con¬ 
sider and pass upon the question of dis¬ 
missing this case under the motion above 
made, with the benefit of facts necessary to 
such consideration, and which do not ap¬ 
pear on the record, inasmuch as the coun¬ 
sel for the United States believe these facts 
to exist and to be provable, they waive the 
regular process of plea and agree that the 
Court may assume as facts for the pur¬ 
pose of this motion, that Jefferson Davis 
in the year 1845, and previous to the al¬ 
leged commission of the offenses set forth 
in the indictment did take the oath as a 
member of the Congress of the United 
States to support the Constitution of the 
United States and that this agreement shall 
also be of effect in case the above motion 
shall be considered by the Supreme Court 
of the United States 

The case was argued at length, and at p. 102 
appears the following: 
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“At this Term of Court begun and held at 
Richmond, in said district on the 23rd day 
of November, 1868 and continued until this 
day, a motion was made on behalf of the de¬ 
fendant to quash or set aside the said indict¬ 
ment, and to dismiss the same and the prose¬ 
cution thereof. And upon that motion it ap¬ 
peared that the said Jefferson Davis, having 
previously to the offenses charged in the said 
indictment taken an oath as a member of 
Congress to support the Constitution of the 
United States, the question arises whether by 
the operation and effect of the Third Clause 
of the Fourteenth Amendment to the Con¬ 
stitution of the United States, the defendant 
is exempt from indictment or prosecution for 
treason in levying war and participating or 
engaging in the late rebellion. And upon 
that question the opinions of the judges were 
opposed and thereupon the said point is upon 
the request of the said defendant stated under 
the direction of the said judges and certified 
under the seal of the said Circuit Court to 
the Supreme Court of the United States at 
its next session.” 

It appears that no further proceedings were had 
in the cause. It is stated (p. 102) that: 

“The proclamation of general amnesty by 
the President of the United States at the end 
of December, 1868, effectually disposed of 
the criminal prosecution and the certificate of 
disagreement rests among the records of the 
Supreme Court undisturbed by a single mo¬ 
tion for either hearing or a dismissal. At 
the subsequent term of the Circuit Court the 
indictments against Mr. Davis were, on the 
motion of his counsel dismissed. 

“The Chief Justice instructed the reporter 
to record him as having been of opinion on 
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the disagreement that the indictment should 
be quashed and all further procedings barred 
by the effect of the Fourteenth Amendment 
to the Constitution of the United States.’’ 

D. C. vs. Horning , 47 App. D. C. 413: 

This case was heard in the Court of Appeals 
on a writ of error to the Police Court of the Dis¬ 
trict of Columbia to review the action of that 
Court in quashing an information. At p. 418, 
the Court said: 

“It is insisted that the magistrate, in the 
absence of a motion to quash by defendant, 
had no power to quash the information but 
that he should have permitted the accused to 
be arraigned to plead and to have a jury 
trial. It is not only the prerogative but the 
duty, of the Court to examine into the suffi¬ 
ciency of an information or indictment to 
charge a crime before requiring the defend¬ 
ant to plead. If, in the judgment of the mag¬ 
istrate it is fatally defective he may, with 
propriety of his own motion, quash it. Even 
a Court is not required to do a vain thing. 
It is not required to proceed with all the 
formalities of a criminal trial based upon an 
information or indictment which it regards 
as a mere nullity. A criminal information or 
indictment is quashed upon the theory that 
the facts charged therein are insufficient to 
put the accused upon his defense. Hence a 
trial based upon such a pleading would be a 
mere farce. In other words, nothing appears 
which confers jurisdiction to place the de¬ 
fendant on trial.” 


167 


U. S. vs. Wardell , 49 Fed. 914 (Cir. Ct., East. 
Dist. of N. Y.): 

Defendants indicted for interfering with 
United States Deputy Marshal in the discharge 
of his duties at an election for Congress. De¬ 
fendants moved to quash. Wheeler, District 
Judge, said (p. 914): 

“This case has been heard upon a motion 
allowed by discretion, to quash an indict¬ 
ment under Section 5522 of the Revised 
Statutes. . . . The point is made as to 
how far such a motion will reach. In The 
King vs. Wheatley, 1 W. Bl. 273, Lord Mans¬ 
field said : 1 If any distinction is made between 
quashing and arresting judgment, that of 
quashing is the strongest one; because the 
indictment must be very grossly bad to have 
the Court quash it at once.’ (Cases cited). 
• • • 

“As this indictment does not charge any 
offense, it would not only be bad on motion 
in arrest but is so on this motion. It may 
as well be quashed before trial as to have 
judgment arrested on it after.” Motion 
granted. 

Hillegass vs. U. S., 183 Fed. 199 (Cir. Ct. of 
App., 3rd Cir.): 

Lanning, Circuit Judge (p. 200), said: 

“The first assignment of error is based 
on a refusal of the Court to grant the defend¬ 
ant’s motion to quash the indictment. A 
motion to quash is ordinarily addressed to 
the discretion of the Court, and a refusal to 
grant it cannot generally be assigned for er¬ 
ror. (Cases cited.) That the objection goes 
to the constitution of the jury, the old com- 
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mon law practice, if the ground of objection 
was discovered before the finding of the bill, 
was to challenge the jurors objected to and 
if it was discovered after such finding, to 
file a plea in abatement. That rule is gener¬ 
ally applicable in this country. Crowley vs. 
U. S., 194 U. S. 462. The Supreme Court of 
the United States, when reviewing a crim¬ 
inal conviction in a State Court is bound by 
the settled law of the State that an objection 
to an indictment based on the constitution of 
the grand jury returning the indictment shall 
be made by a plea in abatement, and not by 
motion to quash. Tarrence vs. Florida, 188 
U. S. 519. In the Federal Courts, however, 
where objections to the indictments by in¬ 
dicted negroes have been made on the ground 
that negroes have been excluded from the 
grand juries because of their race or color, 
contrary to the provisions of the Fourteenth 
Amendment of the Constitution of the 
United States, motions to quash, accompa¬ 
nied by offers of proof of the alleged facts 
in the objections, are allowed as substitutes 
for pleas in abatement. (Cases cited.) In 
U. S. vs. Gale, 109 U. S. 65, it was said that, 
though the general rule as to the manner in 
which objection may be taken to the person¬ 
nel of the grand jury is by challenge or by 
plea in abatement, in this country a motion 
to quash to indictment may be made instead 
of pleadings specially in abatement, and in 
Carter vs. Texas, 177 U. S. 442, it was said 
that when the defendant has had no oppor¬ 
tunity to challenge the grand jury which 
found the indictment against him, the objec¬ 
tion to the constitution of the grand jury may 
be taken either by plea in abatement or mo¬ 
tion to quash before pleading in bar. 

14 But in the present case the motion to 
quash was founded wholly on the defects al- 
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leged to appear on the face of the indict¬ 
ment. The refusal to quash could not finally 
determine any right of the defendant. Where 
the indictment is on its face manifestly de¬ 
fective in substance and not in mere form, 
the motion to quash will usually be granted. 
But the motion, even in such a case is not 
granted ex debitio justitiae. It may be over¬ 
ruled and the defendant be compelled to re¬ 
sort to his other remedies, such as demurrer, 
motion to direct a verdict, or motion in ar¬ 
rest of judgment .’ 9 

May vs. U. S., 236 Fed. 495, (Cir. Ct. of App., 8th 
Cir.): 

Defendant moved to quash the indictment on the 
ground of the presence of unauthorized person in 
the grand jury room. Respecting the propriety of 
filing a motion to quash in order to raise such 
question, the Court (p. 497) said: 

“For such irregularity in relation to the 
grand jury as is complained of, a motion to 
quash seems to be made use of in many in¬ 
stances instead of a plea in abatement, al¬ 
though the plea in abatement is the proper 
remedy in all cases of contested fact.” 
(Cases cited). 

McKnight vs. U. S., 252 Fed. 687, (Cir. Ct. of 
App., 8th Cir.): 

Defendant convicted and sentenced for conspir¬ 
ing to commit an offense against the United 
States. At p. 688 the Court said: 

“After the jury had been impaneled and 
counsel for the United States had made the 
opening statement, counsel for defendant ob¬ 
jected to the introduction of any evidence in 
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the case for the reason that the indictment did 
not state any offense against the laws of the 
United States. The practice of attacking an 
indictment in this manner does not prevail in 
the Courts of the United States, and will not 
be permitted except under circumstances of 
an extraordinary nature. A motion to quash, 
a demurrer, or a motion in arrest should be 
resorted to.” (Cases cited). 

Mamaux vs. U. S. f 264 Fed. 816, (Cir. Ct. of App., 
6th Cir.): 

In reviewing questions raised on defendant’s 
motion to quash the indictment because as alleged, 
certain classes of persons were excluded from 
jury service, the Court (p. 818) said: 

“For the purpose of this review we shall 
treat the motion to quash as unequivocally as¬ 
serting that members of the wage-earning, 
laboring class were purposely excluded from 
service on the grand jury which indicted de¬ 
fendant and from the petit jury which con¬ 
victed him, and because they were of that 
class, notwithstanding the possible ambiguity 
in the statement that ‘members of that class 
have been purposely excluded from said jury 
service’, etc., as well as the grave and unusual 
nature of the allegation made and the legal 
requirement that the defense offered must be 
pleaded with strict exactness’ . . . As by the 
law of Ohio persons of the wage-earning class 
are not excluded from jury service, the ques¬ 
tion whether there was such purposeful ex¬ 
clusion and discrimination, became on the 
filing of the motion, one of fact. (Cases 
cited). 

‘ ‘ The record does not indicate that any evi¬ 
dence whatever was introduced in support of 
the motion. Nevertheless, had such evidence 
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been offered and rejected, the denial would, 
on the concession before made, constitute re¬ 
versible error. Carter vs. Texas, 177 U. S. 
442. The record, however, in this regard in¬ 
dicates merely that on the opening of the trial 
and on the trial, by leave of Court, of the 
plea of not guilty theretofore entered, the mo¬ 
tion to quash (that day filed) was ‘upon con¬ 
sideration by the Court’ overruled, and after 
similar overruling of the demurrer to the in¬ 
dictment and reentry of plea of not guilty, the 
trial proceeded. There was no offer what¬ 
ever of proof in support of the motion, unless 
by the statement therein of readiness to verify 
the facts alleged, and the fact that the motion 
was supported by affidavit of the attorney of 
the plaintiff in error. But, assuming that, 
had the Government noticed the motion for 
argument as a matter of law (as does not ap¬ 
pear to have been done) a different situation 
might be presented, it is clear that—‘the facts 
stated in the written motion to quash, al¬ 
though that motion was verified by the affi¬ 
davit of the accused, could not be used as 
evidence to establish those facts, except with 
the consent of the . . . prosecutor, or by or¬ 
der of the trial Court. No such consent was 
given. No such order was made. The grounds 
assigned for quashing the indictment should 
have been sustained by distinct evidence in¬ 
troduced or offered to be introduced by the 
accused. He could not of right insist that the 
facts stated in the motion to quash should be 
taken as true simply because his motion was 
verified by his affidavit. The motion to quash 
was therefore unsupported by any competent 
evidence; consequently it cannot be held to 
have been erroneously denied’. Charlie Smith 
vs. Mississippi, 162 U. S. 601. ... It seems 
clear that the statement in the motion that 
readiness to verify did not dispense with the 
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necessity of actual presentation or offer of 
specific proof at the time the motion was 
brought up for action thereon.” 

U. S. vs. Clavin, 272 Fed. 985, (Dist Ct., East. 
Dist., N. Y.): 

Defendants indicted for larceny of goods which 
were part of an interstate shipment. Page 986, 
Garvin, District Judge, said: 

4 ‘Defendants have moved for leave to add 
to their respective pleas of ‘not guilty’ a 
plea in bar, on the ground that each has been 
indicted and tried upon the charges contained 
in the indictment which has now brought 
them before the Court, and upon such leave 
being granted they further move to quash the 
indictment for the reason that all the issues 
arising thereunder by a plea of ‘not guilty’ 
have been determined by their trial under the 
first indictment. The motion to enter a plea 
in bar has been granted. This is addressed 
to the discretion of the Court and the effect of 
its allowance, if the plea is sustained, is to 
enable the defendants to obtain a prompt and 
final adjudication of their rights, and to save 
both the Government and the defendants the 
inconvenience and expense of an unnecessary 
trial. 

“. . . The motion to quash the indictment 
is proper, if it clearly appears that, as a mat¬ 
ter of law there can be no conviction. Fos¬ 
ter’s Fed. Prac. 5th ed., pp. 1702-1703; Rig¬ 
gins vs. U. S. 199 U. S. 547; U. S. vs. Grun- 
berg, 131 Fed. 137. It is urged that as there 
could be no conviction upon the conspiracy 
charge unless an overt act was alleged and 
proved, the acquittal of defendants upon that 
charge is a judicial determination in their 
favor with respect to their having committed 
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such overt act and that they cannot subse¬ 
quently be prosecuted by another indictment 
for committing the overt act itself, assuming 
that to be a crime. . . . 

“In view of the failure of the Government 
to deny that the overt acts in the first indict¬ 
ment are the same acts which defendants are 
now charged with having committed, I am 
satisfied that they are the same and that the 
charge was determined in favor of defend¬ 
ants by their acquittal. The motion to quash 
is granted”. 

In U. S. vs. Oppenheimer, 242 U. S. 85, defend¬ 
ant and others were indicted for a conspiracy to 
conceal assets from a trustee in bankruptcy. The 
defendant Oppenheimer set up a previous adjudi¬ 
cation under a former indictment for the same 
offense that it was barred by the one-year stat¬ 
ute of limitation in the Bankruptcy Act for of¬ 
fenses against that Act, Section 29d; an adjudi¬ 
cation since held to be wrong in another case. 
U. S. vs. Rabinowich, 238 U. S. 78. This defense 
was presented in four forms, entitled respectively 
demurrer, motion to quash, plea in abatement and 
plea in bar. After motion by the Government that 
the defendant be required to elect which of the 
four he would stand upon, he withdrew the last 
mentioned two (plea in abatement and plea in 
bar) and subsequently the Court granted what 
was styled the motion to quash, ordered the in¬ 
dictment quashed and discharged the defendant 
without day. The Government brings this writ of 
error, treating the so-called motion to quash as 
a plea in bar, which in substance it was. 
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U. S. vs. Thompson, 251 U. S. 407: 

In this case it appears that at the sitting of the 
grand jury in the United States Court at Pitts¬ 
burgh, the District Attorney submitted to its 
consideration the affairs of a national bank. The 
District Attorney presented to the grand jury 
an indictment in thirty-seven counts. The indict¬ 
ment was found only in seventeen counts, the 
District Attorney prepared a new indictment, 
embracing those counts and withdrew the other 
thirty counts from the consideration of the jury. 
Thereafter, before the grand jury sitting at Erie, 
Pa., the subject-matter embraced within the 
thirty counts withdrawn from the first grand 
jury, was submitted to the grand jury at Erie 
and an indictment returned covering the subject- 
matter of said thirty counts. Defendant moved 
to quash both indictments, as to the Erie indict¬ 
ment on the ground that the grand jury had con¬ 
sidered the subject of the indictment not of 
its own motion but upon the suggestion of the 
District Attorney, without any previous authority 
given by the Court, and upon other grounds 
stated. The Court sustained the motion to quash 
the Erie indictment, and the United States took 
the case to the Supreme Court on writ of error. 
The defendant moved to dismiss the writ of error 
for want of jurisdiction. Upon this point Mr. 
Justice White, speaking for the Court, said (p. 
412): 

“This direct writ of error was then prose¬ 
cuted under the criminal appeals act of 
March 2, 1907, Chap. 2564, 34 Stats. 1246, 
both parties agreeing for the purposes of a 
motion, to dismiss for want of jurisdiction, 
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which we now consider, that under the cir¬ 
cumstances here disclosed the authority to 

•> 

review must depend upon whether the quash¬ 
ing of an indictment was a ‘ decision or judg¬ 
ment sustaining a plea in bar, when the de¬ 
fendant has not been put in jeopardy.’ 

“As it is settled that this question is to be 
determined not by form but by substance 
(U. S. vs. Barber, 219 U. S. 72, 78; U. S. vs. 
Oppenheimer, 242 U. S. 85) it follows that 
the fact that the ruling took the form of 
granting the motion to quash is negligible. 
Testing, then, the existence of jurisdiction by 
the substantial operation of the judgment and 
assuming for the purpose of that test that the 
United States possessed the right to submit 
the indictment to the second grand jury with¬ 
out leave of Court, which right was denied by 
the judgment below, we are of opinion that 
the power to review the judgment is conferred 
by the provision of the statute quoted, (a) 
Because its necessary effect was to bar the 
absolute right of the United States to prose¬ 
cute by subjecting the exercise of that right, 
not only as to this indictment but as to all 
subsequent ones for the same offenses, to a 
limitation resulting from the exercise of the 
judicial power upon which the judgment was 
based, and (b) Because a like consequence 
resulted as to the authority of the District At¬ 
torney and the powers of the grand jury, 
since the exercise in both cases of lawful 
authority was barred by the application of 
unauthorized judicial discretion. 

“It is true, it is argued that, as the rights 
which the United States asserted were not 
possessed, the judgment did not bar the 
United States or the District Attorney or the 
grand jury from the exercise of any lawful 
power. But this can only rest upon the as¬ 
sumption that as there was no error in the 
judgment, there is no power to review it, 
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which if its premise has no force, will be dis¬ 
posed of by the decision on the merits, to 
which we now proceed. ’ ’ The Court then con¬ 
siders the merits and concludes by reversing 
the judgment. 

U. S. vs. Stowell, 2 Curtis C. C. 154 (Cir. Ct., 
U. S., 1st. Cir.): 

Mr. Justice B. R. Curtis, Presiding Judge. 

Defendant Stowell was indicted for obstructing 
the marshal in serving legal process. The indict¬ 
ment was framed under the twenty-second section 
of the Act of April 30, 1790. The defendant 
moved to quash the indictment. Mr. Justice Cur¬ 
tis (p. 154) said: 

“The accused, having been arraigned, sub¬ 
mitted through his counsel, a motion to quash 
the indictment. It is within the discretion of 
the Court to refuse to entertain such a mo¬ 
tion and put the party to plead in abatement, 
or to demur in order to raise questions affect¬ 
ing the regularity of the finding of the indict¬ 
ment, or its formal or substantial sufficiency. 
In this case the Court being satisfied on the 
presentation of the motion and looking into 
the indictment that some of the causes as¬ 
signed therein, were proper to be discussed 
and decided in this form of proceeding, and 
for the sake of convenience alowed the coun¬ 
sel to present their views on all the questions, 
which, in their apprehension it was proper to 
make; not intending, however, to depart from 
what we consider to be a sound rule that 
questions admitting of doubt and involving 
such difficulty as to require a protracted and 
elaborate examination should not be decided 
in this form of proceeding, especially when 
the motion is not made until the jurors and 
witnesses are in attendance for the trial. 
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Having given to some of the questions raised, 
that consideration which we have found nec¬ 
essary to a decision, I will now state the 
opinion of the Court thereon.” 

The Court then reviews the indictment and con¬ 
siders the questions of law applicable thereto, and 
concludes (p. 169), 

“The result is, that the motion to quash 
the indictment, for the cause that it does not 
appear therein that any offense was commit¬ 
ted, must be allowed.” 

Commonwealth vs. Bradney, 126 Pa. 199: 

Page 204: 

“It cannot now be doubted that an indict¬ 
ment may be quashed for matters not ap¬ 
parent upon the face of the record: Bishop’s 
Criminal Law 763. There is an apparent 
conflict in the cases, but the power of the 
Court in this case in this State has been rec¬ 
ognized in frequent instances, and to such an 
extent as to establish the rule beyond ques¬ 
tion. In support we may cite Jillard vs. 
Commonwealth, 26 Pa. 169; Brown vs. Com¬ 
monwealth, 73 Pa. 321; Commonwealth vs. 
Bartilson, 85 Pa. 482; and Commonwealth vs. 
Green, a case in the Eastern District, not yet 
reported. It is also true that the motion to 
quash the bill has been treated as a proceed¬ 
ing addressed to the discretion of the Court, 
a discretion regulated by judicial rules; and 
according to more common practice perhaps, 
the decision is not open to a revision in the 
higher Courts, but in Pennsylvania and in 
some others of the States the practice is 
otherwise.” (Cases cited.) 
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Commonwealth vs. Bartilson, 85 Pa. 482: 

Page 488: 

“We think the learned judge of the Court 
below was right in quashing the first count. 
This brings us to the second assignment which 
alleges error in quashing the second count. 
This count charged a conspiracy within two 
years and was in proper form. It sets out no 
overt acts, being what is sometimes called in 
criminal pleading, the common count. That 
such a count is sufficient has been repeatedly 
decided. (Cases cited.) The Court below 
quashed it, not because of any defect upon its 
face but for reasons de hors the record; in 
other words for defect in proof. The Dis¬ 
trict Attorney had filed a bill of particulars 
under the second count, which as before ob¬ 
served, was general in its nature, setting forth 
divers other acts of conspiracy, being for the 
most part, the same acts as were charged in 
the first count, and which were admitted by 
the District Attorney to have been done in 
pursuance of the original conspiracy on De¬ 
cember 20, 1874. The Court being of opinion 
that they would not be admissible in evidence 
under the second count and that the result of 
a trial could only be an acquittal of the de¬ 
fendants, quashed the said count. We 
do not deny the power of the Court to 
quash an indictment for matters not ap¬ 
pearing upon its face. This is sometimes 
done for defects in the process for drawing 
and summoning a grand jury, or irregulari¬ 
ties connected with the jury wheel, and 
where an indictment is found pending a writ 
of habeas corpus. It is a power, however, 
that should be exercised with caution, espe¬ 
cially where it is done for defect of proof”. 

State vs. Roach , 2 Hayw. (N. C.) 540: 

Defendant indicted for passing counterfeit 

money. Defendant’s counsel moved that the in- 
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dictment be quashed because there was no day 
stated on which the offence is supposed to have 
been committed. Counsel observed that it was 
useless to proceed to trial since the Court must 
see no judgment could be given upon a convic¬ 
tion. In a per curiam opinion the Court said. 

“The defect which is pointed out would 
be fatal upon a motion in arrest of judgment; 
and though it is true as has been argued, 
that the Court has a discretion to quash or 
not, still it will quash, where it is plain no 
judgment could be given in case of a con¬ 
viction. Therefore let this indictment be 
quashed, but the defendant shall not be dis¬ 
charged but must be bound over to another 
term to answer the charge / 9 


POINT IX. 

It is submitted that the order of the trial court 
should be reversed and an order directed by this 
court granting defendant’s motion to quash the 
indictment and also sustaining defendant’s de¬ 
murrer to the First, Second, Fourth, Fifth, Eighth 
and Ninth counts of the indictment 

The question involved in this indictment is not 
one affecting merely this defendant, it affects 
every citizen and the very foundation of our Gov¬ 
ernment itself. 

As Mr. Justice Bradley said, in Boyd v. United 
States, 116 U. S. 616, 635: 

“It may be that it is the obnoxious thing 
in its mildest and least repulsive form; but 
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illegitimate and unconstitutional practices 
get their first footing in that way, namely, by 
silent approaches and slight deviations from 
legal modes of procedure. This can only be 
obviated by adhering to the rule that consti¬ 
tutional provisions for the security of person 
and property should be liberally construed. 
A close and literal construction deprives 
them of half their efficacy, and leads to grad¬ 
ual depreciation of the right, as if it consisted 
more in sound than in substance. It is the 
duty of courts to be watchful for the consti¬ 
tutional rights of the citizen, and against any 
stealthv encroachments thereon. Their motto 
should be obsta principiis.” 

In Huckle v. Money, 19 St. Tr. 1404,1405, where 
the plaintiff was a journeyman printer, the jury 
found a verdict for him, with £300 damages; and 
upon a motion for a new trial for the excessive¬ 
ness of the damages, Lord Chief Justice Pratt, 
in delivering his opinions, is reported to have ex¬ 
pressed himself as follows: 

“The personal injury done to the plaintiff 
was very small; so that if the jury had been 
confined by their oath to consider the mere 
personal injury only perhaps £20 damages 
would have been thought damages sufficient; 
but the small injury done to the plaintiff, and 
the inconsiderableness of his station and 
rank in life did not appear to the jury in that 
striking light, in which the great point of law 
touching the liberty of the subject appeared 
to them at the trial. They saw a magistrate 
over all the king’s subjects, exercising arbi¬ 
trary power, violating Magna Carta, and at¬ 
tempting to destroy the liberty of the king¬ 
dom, by insisting upon the legality of this 
general warrant before them; they heard the 
king’s counsel, and saw the solicitor of the 
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Treasury endeavouring to support and main¬ 
tain the legality of the warrant in a tyran¬ 
nical and servere manner. There are the 
ideas which struck the jury on the trial; and 
I think they have done right in giving ex¬ 
emplary damages. To enter a man’s house 
by virtue of a nameless warrant in order 
to procure evidence, is worse than the Span¬ 
ish inquisition, a law under which no English¬ 
man would wish to live an hour; it was a most 
daring public attack made upon the liberty 
of the subject. I thought that the 29th chap¬ 
ter of Magna Carta, Nullus liber homo cap - 
iatur vel imprisoneur , &c. y nec super eum 
ibimus, dkc. y nisi per legale judicium parium 
suorum vel per legem terrae, &c. y which is 
pointed against arbitrary power, was vio¬ 
lated. I cannot say what damages I should 
have given if I had been upon the jury, but I 
directed and told them they were not bound 
to any certain damages. * # * Upon the 
whole, I am of the opinion the damages are 
not excessive.” 

Broom’s Constitutional Law, pp. 613, 
614, note s. 
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PRELIMINARY STATEMENT. 

It is important that it should be clearly under¬ 
stood what this appeal does not involve, quite as much 
as what it does involve. 

(1) The cause does not involve the right of a wit¬ 
ness summoned before a committee of Congress to re¬ 
fuse to answer on the ground that what he says may 
incriminate him. Not only did the defendant, Sinclair, 
not raise any question of self-crimination by his de¬ 
murrer and motion to quash, but in his statement to 
the Committee on Public Lands and Surveys of the 
Senate, which statement he made specifically a part 
of his refusal to answer each of the questions put to 
him, he stated that there could have been nothing in 
his answers to the questions which would tend to crim¬ 
inate him. 

(2) The cause does not involve the power of either 

House of Congress to summon to its bar a witness who 

has refused to answer and deal summarilv with him 

•/ 

as for a contempt committed in its presence. 

(3) The cause does not involve any question of un¬ 
reasonable search or seizure under the Fourth and 
Fifth Amendments to the Constitution. The defend¬ 
ant, Sinclair, as president of a corporation known as 
Hyva Corporation, was subpoenaed to produce books 
and papers of that corporation. They were in no 
sense his books or papers. The corporation in ques¬ 
tion was not represented at the hearing before the 
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Senate and did not object to the production of its 
books and papers. The defendant made and makes no 
claim that it was in any wise physically impossible 
for him to produce said books and papers. On the 
contrary, he, a mere witness, seeks to raise a question 
of the power of the Congress to require the produc¬ 
tion of these books and papers, having in the matter 
no other interest than that of a mere witness under 
subpoena to produce, 

(4) The cause does not involve the exercise of any 
of the quasi-judicial functions expressly conferred by 
the Constitution upon the Congress, or either branch 
thereof. 

# 

(5) The cause does not involve the right of Con¬ 
gress to inquire into the private affairs or the con¬ 
duct of citizens or the conduct of executive officials. 

On the other hand, this appeal does involve the 
power of Congress to make it a misdemeanor for a wit¬ 
ness summoned to appear and testify in an inquiry 
directed by one of the branches of Congress to de¬ 
termine the rights and equities of the United States 
in its property, and what if any legislation is needed 
touching its property, to refuse to testify. 

Subsidiary questions involved have to do with 
the averments necessary in an indictment under R. S. 
102 . 


3 

ARGUMENT FOR APPELLEE. 


I. When acting in a legislative capacity, Congress, or 
either House thereof, has power to compel the 
attendance of witnesses and the production of 
books and papers, in order to inform itself on 
subjects within its legislative domain. 

(a) The express powers granted to Congress by the 

Constitution. 

By Article I, Section 8 of the Constitution, Con¬ 
gress is given express power, amongst other things, to 
“provide for the * * * general welfare of the United 
States”, and then follow certain other specific powers. 
The final paragraph of Section 8 provides that Con¬ 
gress shall have power “to make all Laws which shall 
be necessary and proper for carrying into Execution the 
foregoing Powers, and all other Powers vested by this 
Constitution in the Government of the United States or 
in any Department or Officer thereof .’ 9 

By Article IV, Section 3 of the Constitution, it is 
provided: “The Congress shall have Power to dis¬ 
pose of and make all needful Rules and Regulations 
respecting the Territory or other Property belonging 
to the United States”. 

Acting under the provisions of Article I, Section 8, 
Congress has for over 135 years summoned witnesses 
before either of the Houses of Congress, or committees 
thereof, to testify concerning matters which may be 
the subject of legislation. Since 1857, the provisions 
now embodied in R. S. 102 have been a part of the 
statute law T of the United States. 

It is clear that Congress has deemed it necessary 
and proper that, in executing the powers vested in it, 
it should summon witnesses in order to insure its re¬ 
ceiving adequate information. The exercise of the right 
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of interrogating witnesses in matters on which Con¬ 
gress might legislate has never been successfully chal¬ 
lenged. This in itself constitutes a persuasive argu¬ 
ment for the existence of such right. The contention 
of appellant is that Congress is without power to in¬ 
form itself in order that it may legislate; that its mem¬ 
bers must resort to gossip, common report, personal 
knowledge, or the public prints, for accurate and de¬ 
tailed information concerning the most involved and 
delicate matters, and that beyond these sources it can¬ 
not go. The argument, if sound, would limit Congress 
in the exercise of its great and necessary powers, and 
in many cases would work to the detriment, if not to 
the destruction, of Government. 

Appellant in his brief argues that the Senate of 
the United States has no power to compel testimony 
or the production of documents when acting in its 
legislative capacity. No such question is raised by the 
demurrer to this indictment. Although no court has 
ever decided in favor of appellant’s contention, it 
might be conceded and the indictment, notwithstand¬ 
ing, be sustained. Appellant has not been haled be¬ 
fore the bar of the Senate, as was done in certain of 
the cases he cites. Neither is he held in custody by 
officers of that body, nor by its act or authority. He 
has been indicted for violating a penal statute of the 
United States, passed by Congress and approved by 
the President, with all the formality prescribed by the 
Constitution. This statute is a valid law of the land 
unless it be contrary to the Constitution. Every pre¬ 
sumption must be indulged in favor of its validity. 
Thus, whether the Senate has an inherent power to ex¬ 
ercise an authority usually a function ascribed to the 
judiciary, is not here the issue. 

Is the statute valid? This is the only question 
properly raised by the demurrer in this connection. 
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The answer does not require a consideration of the 
power of either house of Congress to punish for con¬ 
tempt. The statute does not say that the Senate or 
its committee may jail or fine a contumacious witness. 
It does declare certain acts to be offenses against the 
United States, and that after conviction in a court of 
law a person guilty of the offenses shall suffer pre¬ 
scribed punishment. 

The subject of the inquiry as set forth in the 
Senate resolution under which the Committee was act¬ 
ing, is clearly one over which Congress has authority 
to legislate, for, as we have seen, the Constitution ex¬ 
pressly says that Congress shall have power to dispose 
of and make all needful rules and regulations respect¬ 
ing the territory of or property belonging to the United 
States. It is true that R. S. 102 is very broad, and in 
its literal terms could be construed as applicable to 
an inquiry into any subject, whether within the field 
of Congressional authority or not; but the Supreme 
Court has said in the Chapman case (166 U. S. 667) 
that in order to sustain the validity of the act, it would 
limit the word “any”, found in the statute, to matters 
within the jurisdiction of the two houses of Congress 
before them for their consideration, and proper for 
their action. What might be the opinion of the court 
if the inquiry were addressed to a subject over which 
Congress had no legislative jurisdiction is not im¬ 
portant in this case. 

The power to legislate begets a necessity and pro¬ 
priety of knowing all the facts which may be learned 
in connection with the subject matter under con¬ 
sideration. Otherwise laws would be based on gossip, 
surmise and conjecture. How then may such informa¬ 
tion be obtained? The obvious way is by summoning 
persons who know the facts, together with their books 
and papers, by putting them under oath, by asking 
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them questions pertinent to the inquiry, and by ob¬ 
taining their answers. But a witness may refuse to 
testify. Shall Congress then be helpless! The ques¬ 
tion really answers itself. Congress had a choice of 
method, one reasonable, by due process of law, and 
the other perhaps doubtful. It has always been recog¬ 
nized that certain acts might be contempts of court 
and also crimes; for example, an assault on the per¬ 
son of the judge wiiile in court. A federal court can 
punish contempt, although it is likewise a criminal 
offense. False swearing in a case is both contempt 
of court and the crime of perjury. The provisions of 
the law" for punishment of false swearing as contempt 
are quite different from the provisions governing its 
punishment as perjury. Conceding, for the sake of 
argument, that it is doubtful whether false sw r earing 
l>efore the Senate could be directly punished by that 
body as a contempt, nevertheless, Congress in its wris- 
dom provided for its punishment. Section 101 of the 
Revised Statutes authorizes the President of the 
Senate or the chairman of any committee of either 
house, or other members of the houses of Congress, to 
administer oaths to witnesses, and under Section 125 
of the Criminal Code, defining the crime of perjury, 
any person would be guilty of that crime w r ho, having 
had the oath administered to him by the President 
of the Senate or other member of the houses of Con¬ 
gress, willfully and falsely sw r ore to facts known to 
him to be untrue. The argument of the defendant chal¬ 
lenges not only Section 102 of the Revised Statutes, 
but likewise Section 101, and if well founded would 
prevent the punishment for perjury of a witness be¬ 
fore a Committee of Congress who wdlfully and falsely 
and under oath misstated facts within his knowledge. 
Thus stated and carried to its conclusion, the argu¬ 
ment becomes an absurdity. It is inconceivable that 


the Congress of the United States may confer upon a 
Notary Public the power to administer oaths and may 
not confer the same power upon its own officers and 
members, and it is inconceivable that Congress in 
seeking facts upon which to base legislation govern¬ 
ing the welfare of one hundred and ten millions of 
people shall be at the mercy of those who are in¬ 
terested in favor of or against proposed legislation 
for selfish reasons. Surely it is a necessary and proper 
means of carrying into execution its legislative power, 
expressly granted by the Constitution, to provide by 
law a punishment, not only for those who wilfully 
falsify and mislead, but likewise for those' who w T ith- 
hold or refuse pertinent information to Congress or its 
committees. 

Appellant argues that nothing short of absolute 
necessity will justify a court in implying such a power, 
and that absolute necessity does not in fact exist. Ap¬ 
pellant cites no cases which sustain this proposition. 
The authorities do not, in fact, sustain it. The lang¬ 
uage of the Constitution is “necessary and proper”, 
and as the authorities demonstrate this phrase has 
been broadly and fairly construed to support any 
measures which are legitimate efforts to make the 
federal power effective for the ends for which the fed¬ 
eral government was organized. 

The doctrine laid down in McCulloch vs. Maryland 
(1819), 4 Wheat. 316, and followed to this day without 
modification, is stated in that case as follows (407-408; 
423): 

“Although, among the enumerated powers of 
government, we do not find the word ‘bank’ or 
‘incorporation’, we find the great powers, to lay 
and collect taxes; to borrow money; to regulate 
commerce; to declare and conduct a war; and to 
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raise and support armies and navies. The sword 
and the purse, all the external relations, and no 
inconsiderable portion of the industry of the na¬ 
tion, are intrusted to its government. It can never 
be pretended, that these v^st powers draw after 
them others of inferior importance, merely because 

thev are inferior. Such an idea can never be 
* 

advanced. But it may with great reason he con¬ 
tended, that a government, intrusted with such 
ample powers, on the due execution of which the 
happiness and prosperity of the nation so vitally 
depends, must also be intrusted with ample means 
for their execution. The power being given, it is 
the interest of the nation to facilitate its execution. 
It can never be their interest, and cannot be pre¬ 
sumed to have been their intention, to clog and 
embarrass its execution, by withholding the most 
appropriate means.” 

###*##*#* 

“But were its necessity less apparent, none 
can deny its being an appropriate measure; and if 
it is, the degree of its necessity, as has been very 
justly observed, is to be discussed in another place. 

Should Congress, in the execution of its powers, 
adopt measures which are prohibited by the Con¬ 
stitution; or should Congress, under the pretext of 
executing its powers, pass laws for the accomplish¬ 
ment of objects not intrusted to the government; 
it would become the painful duty of this tribunal, 
should a case requiring such a decision come before 
it, to say, that such an act was not the law of the 
land. But where the law is not prohibited, and is 
really calculated to effect any of the objects in¬ 
trusted to the government, to undertake here to 
inquire into the degree of its necessity, would be to 
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pass the line which circumscribes the judicial de¬ 
partment, and to tread on legislative ground. This 
court disclaims all pretensions to such a power.” 

Chief Justice Marshall used also the language 
quoted at page 65 of appellant’s brief, to the effect 
that if the end be legitimate and within the scope of 
the Constitution, then all means which are appropriate, 
and plainly adapted to that end, which are not prohib¬ 
ited by the Constitution are constitutional. This, of 
course, means that we may imply powers not speci¬ 
fied from those which are enumerated in the Constitu¬ 
tion, but that the exercise of such powers must not run 
counter to the express prohibitions and guarantees of 
the bill of rights. But whether the power may be im¬ 
plied from the express grant alone is one question; and 
whether its exercise in a given case is forbidden by the 
bill of rights is another and wholly distinct question. 

Appellant constantly confuses the existence of im¬ 
plied powers with the express prohibition of the exer¬ 
cise of those powers in certain ways. We shall here¬ 
after argue the question whether the Fourth and Fifth 
Amendments prohibit what the Senate Committee at¬ 
tempted in the present case; but we cannot too emphati¬ 
cally point out that the doctrine of McCulloch vs. Mary¬ 
land is that whatever is necessary and appropriate to 
the exercise of the express powers granted to Congress 
may be made the subject of legislation and the subject 
of Congressional action, unless those who attack it can 
point out an express prohibition against it to be found 
elsewhere in the Constitution. 

Again, in the Legal Tender Cases , it was pointed 
out that an implied power of Congress need not be 
founded upon any one of the express powers granted, 
but might be implied from all of them taken together, or 
from any number of them combined. 
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Tims it was said in 

Legal Tender Cases (1870), 12 Wallace 457, 

at page 533: 

“The same mav be asserted also of all the non- 
enumerated powers included in the authority ex¬ 
pressly given ‘to make all laws which shall be nec¬ 
essary and proper for carrying into execution the 
specified powers vested in Congress, and all other 
powers vested by the Constitution in the govern¬ 
ment of the United States, or in any department or 
officer thereof\ It is impossible to know what 
those non-enumerated powers are, and what is 
their nature and extent, without considering the 
purposes they were intended to subserve. Those 
purposes, it must be noted, reach beyond the mere 
execution of all powers definitely intrusted to Con¬ 
gress and mentioned in detail. They embrace the 
execution of all other powers vested by the Con¬ 
stitution in the government of the United States, 
or in any department or officer thereof.” 

And again at page 534: 

“And here it is to be observed it is not indis¬ 
pensable to the existence of any power claimed for 
the Federal government that it can be found speci¬ 
fied in the words of the Constitution, or clearly and 
directly traceable to some one of the specified 
powers. Its existence may be deduced fairly from 
more than one of the substantive powers expressly 
defined, or from them all combined. It is allow¬ 
able to group together any number of them and in¬ 
fer from them all that the power claimed has been 
conferred. Such a treatment of the Constitution 
is recognized by its own provisions. This is well 
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illustrated in its language respecting the writ of 
habeas corpus.’’ 

And in 

Legal Tender case (1884), 110 U. S. 421, 

at page 440: 

“By the settled construction and the only rea¬ 
sonable interpretation of this clause, the words 
‘necessary and proper’ are not limited to such 
measures as are absolutely and indispensably nec¬ 
essary, without which the powers granted must fail 
of execution; but they include all appropriate 
means which are conducive or adapted to the end 
to be accomplished, and which in the judgment of 
Congress will most advantageously effect it.” 

Interstate Commerce Commission vs. Brimsan 
(1894), 154 U. S. 447, 

An informal complaint had been brought before 
the Interstate Commerce Commission alleging that 
there had been a combination of carriers to secure an 
unjust discrimination in railroad rates. The Commis¬ 
sion required the companies against whom the com¬ 
plaint was filed to give certain evidence. When this 
evidence was refused, the Commission sought an order 
from the Circuit Court to compel them to testify. The 
Interstate Commerce Act authorized this procedure. 
The question was whether Congress could constitution¬ 
ally compel witnesses to testify before the Commission. 
The Court upheld the power of Congress. In deliver¬ 
ing the opinion Mr. Justice Harlan said at pages 471-2: 

“Congress thus having plenary power subject 
to the limitations imposed by the Constitution to 
prescribe the rule by which commerce among the 
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several States is to be governed, the question nec¬ 
essarily arises, what are the principles that should 
control the judiciary when determining whether a 
particular act of Congress, avowedly adopted in 
execution of that power, is consistent with the 
fundamental limitations of the Constitution? 

4 4 The general principle applicable to this sub¬ 
ject was long ago announced hv this court, and has 
been so often affirmed and applied that argument 
in support of it is unnecessary, even if it were 
possible to suggest any thought not heretofore ex¬ 
pressed in the adjudged cases. In the great case 
of McCulloch v. Maryland, 4 Wheat. 316, 421, 423, 
it was said: ‘The sound construction of the Consti¬ 
tution must allow to the national legislature that 
discretion, with respect to the means by which the 
powers it confers are to be carried into execution, 
which will enable that body to perform the high 
duties assigned to it, in the manner most beneficial 
to the people. Let the end be legitimate, let it be 
within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted 
to that end, which are not prohibited, but con¬ 
sistent with the letter and spirit of the Constitu¬ 
tion, are constitutional.* Again: ‘Where the law 
is not prohibited, and is really calculated to effect 
any of the objects entrusted to the government, 
to undertake here to inquire into the degree of its 
necessity would be to pass the line which circum¬ 
scribes the judicial department, and to tread on 
legislative ground. This court disclaims all pre¬ 
tentions to such a power 

Again he said (p. 474): 

“An adjudication that Congress could not es¬ 
tablish an administrative body with authority to 
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investigate the subject of interstate commerce and 
with power to call witnesses before it, and to re¬ 
quire the production of books, documents, and 
' papers relating to that subject, would go far to¬ 
wards defeating the object for which the people of 
the United States placed commerce among the 
States under national control. All must recognize 
the fact that the full information necessary as a 
basis of intelligent legislation by Congress from 
time to time upon the subject of interstate com¬ 
merce cannot be obtained, nor can the rules estab¬ 
lished for the regulation of such commerce be effi¬ 
ciently enforced, otherwise than through the in¬ 
strumentality of an administrative body, represent¬ 
ing the whole country, always watchful of the gen¬ 
eral interests, and charged with the duty not only 
of obtaining the required information, but of com¬ 
pelling by all lawful methods obedience to such 
rules / 9 

While appellant cites from the above case he does 
not quote the language above set forth. 

Authorities and expressions by individual Judges 
of the Supreme Court of the United States might be 
multiplied almost indefinitely, but we think it fair to 
say that the quotations above given fully and ade¬ 
quately express the doctrine which has always existed 
on the subject of implied powers. 

Bearing in mind that Congress not only has all 
legislative power concerning all matters specified in 
Article I, Section 8, but was by Article IV, Section 3, 
made the steward and proprietor of the public lands 
of the United States, and charged with the duty of 
making needful rules and regulations touching the ter¬ 
ritory and property of the Federal Government, it 
seems clear that it must necessarily have the power 
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to acquaint itself with the facts in order to legislate 
intelligently and properly to fulfill its stewardship of 
the public lands. 

It is obvious that Congress ought not to act in mat¬ 
ters touching the care and administration of the pub¬ 
lic domain, and the making of rules and regulations for 
acquirement by individuals of portions of that domain, 
without full and accurate information. To do so would 
be to betray the trust imposed in Congress by the Con¬ 
stitution. It must be obvious that many situations 
would arise where Congress could not properly inform 
itself upon these matters without resorting to the call¬ 
ing of witnesses and the obtaining of testimony. We 
submit that the power to do this is as clear as if ex¬ 
pressly conferred, subject always to the Constitutional 
rights of the witness called to testify, against self-in¬ 
crimination, and to the reasonableness of the requests 
and demands for papers and documents desired by Con¬ 
gress in connection with its inquiry. 

( b) The authorities in the Federal Courts. 

Only one authority has been found in the Federal 
Courts dealing squarely with the proposition involved. 
It is 

Henry vs. Henkel (1913), 207 Fed. 805 (S. D. 
N. Y.) 

That case presented a situation strikingly like the 
present. A committee of the House of Representatives 
was investigating the relations of national banks in 
various directions. The committee acted under a reso¬ 
lution which authorized the inquiry as a basis of re¬ 
medial legislation and directed the committee to sum¬ 
mon witnesses to testifv before it. A witness was 

* 

asked to give the names of officers of national banks 
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who, as he had testified, were members of a certain syn¬ 
dicate. He refused. An indictment was found in the 
Supreme Court of the District of Columbia, under 
R. S. 102. Proceedings for removal to the District of 
Columbia were instituted and a United States Commis¬ 
sioner in the Southern District of New York found 
probable cause and committed petitioner to the custody 
of the marshal to await a warrant of removal. The de¬ 
fendant took a writ of habeas corpus to test the legality 
of his detention. The court, in order to determine the 
question of the existence of probable couse, had to ex¬ 
amine the indictment, which included the House resolu¬ 
tion above mentioned. 

The petitioner urged that no offense was charged 
by the indictment, because the committee was without 
authority under the Constitution, upon an inquiry 
purely in aid of legislation, to compel any testimony 
concerning the syndicate about which it was inquiring. 
Judge Mayer held that Congress had power to ascertain 
whether a national bank participated directly or indi¬ 
rectly in the organization of a certain California com¬ 
pany, or the listing of its securities, or participated in 
a syndicate for the sale of its securities. He held that 
such an inquiry would not be an exercise of the inquisi¬ 
torial powers which Congress had vested in the courts 
of justice and the Comptroller of the Currency. He 
says (pp. 808-9): 

“An examination of the National Banking Act 
will show that Congress has affirmatively permitted 
and affirmatively prohibited certain kinds of trans¬ 
actions, and these provisions are presumably based 
upon appropriate information and the result of 
judgment and experience. With many changes in 
industrial conditions and in methods of business, 
and with the increasing and complex problems af- 
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fecting the national banking system, Congress 
could inform itself of the course of conduct of offi¬ 
cers of national banks as affecting the banks, to 
determine whether such course should be there¬ 
after continued, modified, or prohibited. 

“How far Congress could pursue its inquiry 
need not at this time be academically considered. 
We are concerned only with a particular question 
asked of the petitioner which he refused to answer. 
Certainly the committee could receive such testi¬ 
mony as the petitioner was willing to give. He had 
already testified without objection that there were 
15 national bank officers who were members of the 
Syndicate, and also that it was customary to offer 
syndicate participation to national bank officers, 
and sometimes to national banks themselves. 

“In asking the petitioner the names of these 
national bank officers, the committee did not at that 
point ask a question which can be construed as en¬ 
croaching upon the domain of visitorial power. 
The committee in that question made no inquiry as 
to the details of anv transactions about the na- 
tional banks, but solely about the officers. 

“Petitioner contends that, if Congress deemed 
this practice an evil, it already had the information 
needed to frame legislation in respect thereof, and 
that the further knowledge of the identity of the 
particular officers could not help. Whether the 
committee could have made further inquiry 
through such officers as to collateral loans or other 
affairs of the banks of which they were officers 
presents a question which need not be decided, be¬ 
cause such a line of inquiry is not here to be passed 
upon. The sole question was the identity of these 
national bank officers. 
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“The fact that the committee had already 
heard testimony to the effect that such officers en¬ 
gaged in participation did not preclude the com¬ 
mittee from obtaining cumulative information 
upon that point. The committee may have consid¬ 
ered it desirable to make this inquiry in numerous 
instances, with a view of ascertaining whether such 
participations were engaged in frequently and 
throughout the country, or only by the same set of 
officers of the same national banks, or whether such 
engagements were only occasional. As a result of 
such an inquiry, Congress may have drawn conclu¬ 
sions upon which to base legislation. 

“In point of fact, the committee did recom¬ 
mend that officers and directors of national banks 
should be prohibited from participating in syndi¬ 
cates or promotions or underwritings of securities 
in which their banks mav become interested as un- 
derwriters or owners or lenders; but, even though 
the committee made this recommendation upon 
the testimony before it, it may very v r ell have de¬ 
termined to cite this (and other instances) in sup¬ 
port of its conclusions and recommendations. 

“The official conduct of national bank officers 
is regulated by statute. A national bank springs 
into existence solelv as a creature of statute, and 
v-hile not attempting to define the extent or the 
limits of a congressional inquiry, it certainly can¬ 
not be said that this particular question invaded 
the constitutional rights of this petitioner. 
Whether the petitioner could have been compelled 
to answer the question as to w T ho v r as the fourth 
member of the Syndicate presents a proposition 
quite different from that just discussed, and in 
that regard no opinion need now be expressed / 9 
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It may be said that in this case the court was mere¬ 
ly dealing with the question of probable cause, and that 
the decision is therefore not one on the merits. While 
in a sense this is true, it is equally true that in order 
to determine the question of probable cause the Dis¬ 
trict Court had to affirmatively find the power of Con¬ 
gress to conduct such an investigation in aid of legisla¬ 
tion and to compel the attendance of witnesses and 
their answers to questions as part of said investigation. 
If that power did not exist, then the indictment was 
bad on its face, and, under all the authorities, removal 
should have been denied. 

It does not detract from the value of this author¬ 
ity that, as set forth in appellant’s brief, the Supreme 
Court of the United States refused to interfere when the 
defendant sought by a writ of habeas corpus issued in 
that Court to have the Supreme Court review the find¬ 
ings of the District Court. The Supreme Court in that 
matter (235 IT. S. 219) refused to interfere, holding 
that if the petitioner were removed to the District of 
Columbia and placed upon trial the appellate courts 
could and would review the matter in the usual and 
orderly way upon an appeal by the petitioner should 
he be convicted in the courts of the District of Co¬ 
lumbia. 

Counsel for appellant correctly assert that the 
Supreme Court of the United States has expressly re¬ 
fused to decide the question involved in this appeal. 

Anderson vs. Dunn (1821). 6 Wheat. 204, and In re 
Chapman (1897), 166 U. S. .661, were both cases of 
investigations of alleged bribery of a member of Con¬ 
gress. Both of them were cases where appellant con¬ 
cedes Congress had power to conduct a proceeding 
quasi-judicial in character to ascertain the facts touch¬ 
ing corruption of its own membership. Both of them 
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were cases where in order to preserve the integrity of 
the body it was reasonably necessary for Congress to 
take the action which was taken and to conduct the 
investigation. Neither involved any question of the 
power to compel testimony in aid of legislation. 

Kilboura vs. Thompson (1881), 103 U. S. 168, was 
a case in which Congress was confessedly inquiring into 
the private affairs of individuals, without any sugges¬ 
tion that it could or would take any legislative action 
% 

based upon its findings. Indeed, the matter goes even 
farther, because the alleged settlement in bankruptcy 
which had been made had concluded the rights of the 
United States as a creditor, and no legislative action 
which Congress could take could possibly undo the final 
decree of the court which had adjudicated the rights of 
the United States. It is clear beyond peradventure, 
therefore, that in Kilboarn vs. Thompson , Congress was 
merely seeking information which was wholly useless 
to it or to anybody for any purpose whatsoever. The 
court in that case pointedly remarks that it is conclu¬ 
sively shown that Congress could not have taken any 
action of any kind based upon the investigation. 

Marshall vs. Gordon (1916), 243 U. S. 521. 

This case is discussed at length in the appellant’s 
brief. 

The contempt alleged to have been committed here 
did not consist in any refusal to give testimony before 
a Committee of Congress, and was therefore not a vio¬ 
lation of Revised Statutes, 102, the section upon which 
the present indictment against Sinclair is founded. 
The Marshall case involved insulting and defamatory 
remarks contained in a letter written by Marshall to 
the Chairman of the Sub-Committee of the House Ju¬ 
diciary Committee. The attention of the House having 
been drawn to this letter, it proceeded by resolution to 


20 


order Marshall brought before it to purge himself of 
this alleged contempt, or abide the action of the House 
touching his person. On a writ of habeas corpus, Mar¬ 
shall was delivered from the custody of the Sergeant- 
at-Arms of the House. Marshall was not charged with 
the violation of anv statute. His commitment therefore 
rested solely upon the alleged inherent power of Con¬ 
gress to protect itself against such derogatory lan¬ 
guage, not uttered in the presence of the House. The 
holding of the Supreme Court is to the effect that al¬ 
though Congress has a limited implied power to deal 
directly with and to punish contempts, that power does 
not extend to the punishment of acts such as herein in¬ 
volved, committed beyond its presence, and not tending 
directlv to obstruct its functions. 

w 

In the case at bar, the facts are wholly different. 
Sinclair is under indictment for the violation of Section 
102 of the Revised Statutes of the United States. The 
question for the court, therefore, is to determine 
whether the several counts now under review charge a 
violation of this section of the Statutes. We cannot, 
and do not claim, therefore, that the ultimate decision 
of the Supreme Court, to the effect that Marshall was 
not guilty of a contempt, sheds any light upon the ques¬ 
tion as to whether Sinclair violated a statute of the 
United States. 

But on the other hand, in view of the fact that the 
Supreme Court of the United States, has in Kilbourn 
vs. Thompson, and In re Chapman, expressly refused 
to decide the question as to the power which either 
House of Congress has to subpoena witnesses and to 
require testimony in the performance of its legisla¬ 
tive duties, we are justified in getting all the light that 
has been shed upon this subject by the utterances of the 
Supreme Court, whether they are obiter dictum or not. 
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We contend that there is an inherent power in the 
Houses of Congress to punish directly for certain con¬ 
tempts, and we also contend that there is the power— 
call it express or implied, as you will—to pass laws in 
aid of legislation, such as Section 102. 

That this power to punish certain contempts in¬ 
heres in each House of Congress clearly appears from 
the consideration of such cases as Anderson vs. Dunn , 
and when we say this we refer to the existence of the 
power, and not its limitations, as contained in our 
scheme of government. If this power did not exist, 
it would, in the language of Mr. Justice Johnson, in 
Anderson vs. Dunn , lead “to the total annihilation of 
the powers of the House of Representatives to guard 
itself from contempts, and leaves it exposed to every 
indignity and interruption that rudeness, caprice, or 
even conspiracy, may meditate against it”. 

That there is a constitutional power to pass laws 
“more effectually to enforce the attendance of wit¬ 
nesses on the summons of either House of Congress, 
and to compel them to discover testimony” is not open 
to question since In re Chapman was decided. Section 
102 of the Revised Statutes “when reasonablv con- 
strued is not open to the objection that it conflicts with 
the provisions of the Constitution.” 

The syllabus of In re Chapman reads in part as 
follows: 

“Congress possesses the constitutional power 
to enact a statute to enforce the attendance of wit¬ 
nesses, and to compel them to make disclosure of 
evidence to enable the respective bodies to dis¬ 
charge their respective functions. 

“ While Congress cannot divest itself or either 
of its Houses of the inherent power to punish for 
contempt, it may provide that contumacy of a wit- 
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ness called to testify in a matter properly under 
consideration by either House, and deliberately 
refusing to answer questions pertinent thereto 
shall be a misdemeanor against the United States.” 

In discussing this subject in Marshall vs. Gordon, 
Chief Justice White cites Anderson vs. Dunn and Kil- 
bourn vs. Thompson, and then says (p. 537): 

‘‘Whether the right to deal with contempt in 
the limited way provided in the state constitutions 
may be implied in Congress as the result of the 
legislative power granted, must depend upon how 
far such limited power is ancillary or incidental to 
the power granted to Congress, * * * 

“The rule of constitutional interpretation an¬ 
nounced in McCulloch v. Maryland, 4 Wheat. 316, 
that that which was reasonably appropriate and 
relevant to the exercise of a granted power was to 
be considered as accompanying the grant, has been 
so universally applied that it suffices merely to 
state it. And as there is nothing in the inherent 
nature of the power to deal with contempt which 
causes it to be an exception to such rule, there can 
be no reason for refusing to apply it to that sub¬ 
ject. 

“Thus in Anderson v. Dunn, supra, which was 
an action for false imprisonment against the Ser- 
geant-at-Arms of the House for having executed a 
warrant for arrest issued by that body in a con¬ 
tempt proceeding, after holding as we have already 
said, that the power possessed by the House of 
Commons was incompatible with the Constitution 
and could not be exerted by the House, it was yet 
explicitly decided that from the power to legislate 
given by the Constitution to Congress there was to 
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be implied the right of Congress to preserve itself, 
that is, to deal by way of contempt with direct 
obstructions to its legislative duties. In Kilbourn 
v. Thompson, supra, which was also a case of false 
imprisonment for arrest under a warrant issued by 
order of the House in a contempt proceeding, al¬ 
though the want of right of the House of Represen¬ 
tatives to exert the judicial-legislative power pos¬ 
sessed by the House of Commons was expressly re¬ 
iterated, the question was reserved as to the right 
to imply an authority in the House of Representa¬ 
tives to deal with contempt as to a subject-matter 
within its jurisdiction, the particular case having 
been decided on the ground that the subject with 
which the contempt proceedings were concerned 
was totally beyond the jurisdiction of the House to 
investigate. But In re Chapman, 166 U. S. 661, 
the principle of the existence of an implied legis¬ 
lative authoritv under certain conditions to deal 
with contempt was again considered and upheld. 
The case w T as this: Chapman had refused to tes¬ 
tify in a Senate proceeding and was indicted under 
Section 102 of the Revised Statutes making such 
refusal criminal.” 

And without quoting further, it appears that the 
Supreme Court, as above stated, upheld the constitu¬ 
tionality of Section 102. 

After quoting at length from Kielley vs. Carson, 
Chief Justice White continues (p. 540): 

‘ 4 There can be no doubt that the ruling in the 
case just stated upheld the existence of the implied 
power to punish for contempt as distinct from leg¬ 
islative authority and yet flowing from it. . It thus 
becomes apparent that from a doctrinal point of 
view the English rule concerning legislative bodies 
generally came to be in exact accord with that 
which was recognized in Anderson v. Dunn, supra, 
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as belonging to Congress, that is, that in virtue 
of the grant of legislative authority there would he 
a power implied to deal with contempt in so far 
as that authority was necessary to preserve and 
carry out the legislative authority given.” 

In discussing this implied power of legislative as¬ 
semblies to deal with contempt, Chief Justice White 
quotes from Anderson vs. Dunn, which holds that the 
limit of this power is “the least possible power ade¬ 
quate to the end proposed”, and then proceeds to say, 
page 542: 

“The concrete application of the definition and 
the principle upon which it rests were aptly illus¬ 
trated In re Chapman , supra, where because of the 
distinction existing between the two which was 
drawn, the implied power was decided not to come 
under the operation of a constitutional limitation 
applicable to a case resting upon the exercise of 
substantive legislative power, * *” 

# 

Again, the Chief Justice says, on the same page: 

“Take, for instance, the statute referred to 
In re Chapman , (Section 102), where not at all 
interfering with the implied congressional power 
to deal with the refusal to give testimony in a mat¬ 
ter where there was a right to exact it, the substan¬ 
tive pcwer had been exerted to make such refusal 
a crime, the two being distinct one from the other.” 

Does not this language of the Chief Justice recog¬ 
nize both “the implied Congressional power to deal 
with the refusal to give testimony in a matter where 
there was a right to exact it” and the constitutional 
power under which Section 102 was passed, making the 
refusal to give testimony a crime? Are not both the 
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powers upheld within proper limitations? Does not 
this case clearly affirm In re Chapman in sustaining 
the power of Congress by this legislation ‘‘more effec¬ 
tually to enforce the attendance of witnesses”, and to 
compel them to discover testimony? The power to 
pass such legislation springs, first, impliedly, from the 
general powers to legislate which are conferred upon 
the Congress by the Constitution, and its duty by legis¬ 
lative acts to arm itself with necessary and proper 
means to enable it to function. 

Again, it flows expressly from the last paragraph 
of Section 8 of Article I of the Constitution, which de¬ 
clares : 

“The Congress shall have power * * * to make 
all laws which shall be necessary and proper for 
carrying into execution the foregoing powers, and 
all other powers vested by the Constitution in the 
Government of the United States or in any depart¬ 
ment or officer thereof.” 

Could language be more comprehensive? Does it 
require a greater or different power to pass laws which 
may be concededly embraced under the authority con¬ 
ferred by this clause than it does to get the necessary 
information which is all-essential in the framing of 
such laws? Did the constitutional fathers impose upon 
the Congress the duty “to form a more perfect union, 
establish justice, insure domestic tranquility, provide 
for the common defense, promote the general welfare, 
and secure the blessings of liberty to ourselves and our 
posterity”, and at the same time withhold from Con¬ 
gress and its two Houses the power to get information 
which will enable them to thus function? Certain 
“enumerated powers” are conferred on Congress by 
Section 8, but the last paragraph of that section just 
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quoted contains “non-enumerated powers’’. It is im¬ 
possible to know what those “non-enumerated powers’’ 
are and what is their nature and extent, without con¬ 
sidering the purposes they were intended to subserve. 
Those purposes, it must he noted, reach beyond the 
mere execution of all powers definitely entrusted to 
Congress and mentioned in detail. They embrace the 
execution of all other powers vested by the Constitu¬ 
tion in the Government of the United States or in any 
department or officer thereof. Legal Tender Cases, 
supra. 

What are “necessary and proper laws” cannot 
perhaps be fully stated, but in the language of the Su¬ 
preme Court in the Legal Tender Case (1883), 110 
U. S. 421, supra , “They include all appropriate means 
which are conducive or adapted to the end to be accom¬ 
plished, and which in the judgment of Congress will 
most advantageously effect it.” 

In 

Ex parte Daugherty (1924), 299 Fed. 620, 

it is quite clear that the Court grounded its decision on 
the fact that “in the second resolution the Senate has 
expressly avowed that the investigation is in aid of 
other action than legislation”(638). Moreover, a read¬ 
ing of that decision will show that upon competent evi¬ 
dence the District Judge found that the real and sole 
purpose of the investigation was the trial of a Cabinet 
officer, and nothing else, and the Court properly points 
out that the method of trial for a Cabinet officer pre¬ 
scribed by the Constitution is impeachment, and not 
that of investigation by a committee. There is there¬ 
fore clearly nothing in that decision which touches the 
question of investigation for purposes of legislation. 

Appellant cites several cases where the function of 
investigation was delegated by Congress to some body 
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or commission. None of these is authority for ap¬ 
pellant’s contention in this case. 

In re Pacific Railway Commission, (1887), 32 Fed. 
241 involved an inquisition which came very close to 
that sort of inquisition into private affairs which was 
involved in Kilbourn vs. Thompson. 

But, whatever else may be said of it, it certainly 
is not law in view of the decisions in the Brims on Case, 
(supra) and Smith vs. Interstate Commerce Commis¬ 
sion, (1917) 245 U. S. 33. 

Harriman vs. Interstate Commerce Commission, 
(1908), 211 U. S. 407, and Federal Trade Commission 
. vs. American Tobacco Co. (1923), 264 U. S. 298 were 
both expressly decided on the ground that the acts of 
Congress under which the commissions were proceed¬ 
ing did not authorize the compulsion of testimony in 
the sort of inquiry there being conducted. So far as 
the Harriman Case is concerned, it need only be said 
that the act was amended by Congress to provide for 
the obtaining of testimony and that thereafter the Su¬ 
preme Court, though pressed with the Harriman Case , 
refused to apply it to the new situation thus created, 
and held that the witnesses were bound to testify and 
produce the data demanded. Smith vs. Interstate Com¬ 
merce Commission (1917), 245 U. S. 33. 

The net result, therefore, of the Federal author¬ 
ities is that but one of them passes squarely upon the 
question, and that case affirms the power of Congress 
to conduct such an inquiry. All the others, while con¬ 
taining dicta by individual judges on the subject, ex¬ 
pressly avow a purpose not to decide the question. 

(c) The authorities in the State Courts. 

The State Courts have flatly decided the question 
in cases which, we submit, are not to be distinguished 
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on any such grounds as are suggested in appellant’s 
brief. The most notable of these authorities is 

People vs. Keeler (1865). 99 N. Y. 463. 

The senate of the State of New York directed a 
committee to investigate charges of fraud and irregu¬ 
larity that had been publicly made against the Com¬ 
missioner of Public Works of the City of New York. 
A witness was summoned to appear, which he did. 
After having been examined at length, lie declined to 
be examined further. The statutes of New York au¬ 
thorize each bouse of the legislature to punish as con¬ 
tempt the refusal to attend or be examined as a witness 
either before the house or before a committee to take 
testimony in legislative proceedings. The senate 
resolved that the witness was guilty of contempt under 
the statute and ordered him imprisoned until he should 
answer the questions propounded or until final adjourn¬ 
ment of the legislature. Tie thereupon applied for a 
writ of habeas corpus. The New York Court of Ap¬ 
peals held that lie was properly imprisoned. It held 
that the statute under which the witness was punished 
was a proper statute in aid of the legislative functions 
cf the senate. It said (pages 481-3): 

“The power of obtaining information for the 
purpose of framing laws to meet supposed or ap¬ 
prehended evils, is one which has from time im¬ 
memorial been deemed necessary and has been ex¬ 
ercised by legislative bodies. In this State it does 
not rest upon precedent merely, but is expressly 
conferred by statute (1 R. S., 158, secs. 1, 2), which 
provides that every chairman of a committee, 
either of the senate or assembly, or of any joint 
committee, is authorized to administer oaths to 
witnesses; and when the committee is by the terms 
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of the resolution appointing it authorized to send 
for persons and papers, the chairman has the 
power, under the direction of the committee, to 
issue compulsory process for the attendance of any 
witness within the State whom the committee may 
wish to examine, and to issue commissions for the 
examination of witnesses out of the State. To 
subject a witness to punishment as for a contempt, 
the testimony sought must, as has already been 
shown, relate to a legislative proceeding. (1 R. S., 
154, sec. 13, subd. 4.) 

“It is difficult to conceive any constitutional 
objection which can be raised to the provision 
authorizing legislative committees to take testi¬ 
mony and to summon witnesses. In many cases it 
may be indispensable to intelligent and effectual 
legislation to ascertain the facts which are claimed 
to give rise to the necessity for such legislation, 
and the remedy required; and, irrespective of the 
question whether in the absence of a statute to that 
effect either house would have the power to im¬ 
prison a recusant witness, I can not yield to the 
claim that a statute authorizing it to enforce its 
process in that manner is in excess of the legisla¬ 
tive power. To await the slow process of indict¬ 
ment, and prosecution for a misdemeanor, might 
prove quite ineffectual, and necessary legislation 
might be obstructed, and perhaps defeated, if the 
legislative body had no other and more summary 
means of enforcing its right to obtain the required 
information. That the power may be abused, is no 
ground for denying its existence. It is a limited 
power, and should be kept within its proper 
bounds; and, when these are exceeded, a jurisdic¬ 
tional question is presented which is cognizable in 
the courts. My conclusion is that subdivision 4 of 
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section 13, 1 Revised Statutes, is constitutional 
and valid. These views are supported by the de¬ 
cision of this court in Wilckens vs. Willet (1 
Keyes, 521, 525), where it was held that the House 
of Representatives of the United States had the 
power to compel the attendance of witnesses. In 
that case this court said, per Johnson, J.: “That 
the power exists admits of no doubt whatever. It 
is a necessary incident of the sovereign power of 
making laws, and its exercise is often indispens¬ 
able to the great end of enlightened, judicious, and 
wholesome legislation. The power is rather judi¬ 
cial in its nature; but in a legislative body it ex¬ 
ists as an auxiliary to the legislative power only’, 
and further at page 526. The power to punish 
for disobedience and contempt in refusing to at¬ 
tend is a necessary incident to the power to require 
and compel attendance (S. C., 4 Ct. of App. Dec., 
596; 10 Abb. Pr., 164; 12 id., 319). It was in 
deference to this decision, and to the case of Peo¬ 
ple v. Learned (5 Hun, 626), that Westbrook, J., 
sitting in the oyer and terminer, dismissed the writ 
of habeas corpus in this case, at the same time de¬ 
livering a learned and able opinion in support of 
the opposite view, which has been of much service 
to the court in examining the case. The learned 
judge treats the case of Wilckens v. Willet as 
based upon the reasoning in Anderson v. Dunn, 
and the latter case as overruled in Kilbourn v. 
Thompson, but a careful examination shows that 
the case of Anderson v. Dunn w T as overruled in 
Kilbourn v. Thompson only in so far as it recog¬ 
nized a general power in the house to punish for 
contempts, and the conclusiveness of its judgment; 
while in regard to the proposition that the power 
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exists for the purpose of compelling- the attendance 
of witnesses as auxiliary to the legislative power, 
the opinion in Kilbourn v. Thompson (p. 189), said 
in terms that the proposition w T as one which the 
court did not propose to decide in the case then 
before it, as it was able to decide it without passing 
upon the existence or nonexistence of such a pow r er 
in aid of the legislative function. Throughout this 
Union the practice of legislative bodies, and in this 
State, the statutes existing at the time the pres¬ 
ent constitution was adopted, and wiiose validity 
has never before been questioned by our courts, 
afford strong arguments in favor of the recogni¬ 
tion of the right of either house to compel the at¬ 
tendance of witnesses for legislative purposes, as 
one which has been generally conceded to be an 
appropriate adjunct to the pow T er of legislation, 
and one which, to say the least, the State legisla¬ 
ture has constitutional authority to regulate and 
enforce by statute .’’ 

People ex rel. v. Milliken (1906), 185 N. Y. 35. 

The State civil service commission was conduct¬ 
ing an investigation into the alleged fact that em¬ 
ployees in the office of the supervisor of State chari¬ 
ties w r ere being solicited to make campaign contribu¬ 
tions out of their salary. The defendant, supervisor of 
State charities, w T as summoned before the commission 
to give testimony, and upon appearing he protested 
against the authority of the commission to prosecute 
the investigation. His protest w T as overruled and he 
then applied for a writ of prohibition. Upon a hear¬ 
ing, this w T rit was denied and upon appeal to the Court 
of Appeals of New York, the order of dismissal was 
affirmed. 
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Chief Justice Cullen, in delivering the opinion, dis¬ 
cussed the implied power of a legislative body to in¬ 
form itself as follows (pages 39-40): 

“The office of a writ of prohibition is to re¬ 
strain subordinate courts and inferior tribunals of 
every kind from exceeding their jurisdiction: 
(Quimbo Appo v. People, 20 X. Y. 531). It does 
not lie to prevent action by administrative or legis¬ 
lative bodies (Spelling on Extraordinary Reme¬ 
dies, Sec. 1722; See cases there cited). The learned 
counsel for the appellant does not gainsay this 
principle, but insists that the action of the respon¬ 
dents was of a judicial character; and he further 
insists that the attempt of the legislature to confer 
on the commission judicial power was unconstitu¬ 
tional and invalid. We entertain a contrary opin¬ 
ion as to the proceedings sought to be restrained; 
they are administrative, not judicial. By Subdi¬ 
vision 3, Section 6 of the Civil Service Law (Laws 
of 1899, Chap. 370), the State Civil Service Com¬ 
mission is directed to ‘make investigations con¬ 
cerning and report upon all matters touching the 
enforcement and effect of the provisions of this act 
and the rules and regulations prescribed there¬ 
under, concerning the action of any examiner or 
subordinate of the commission and any person in 
the public service, in respect to the execution of 
this act, and in the course of such investigations 
each commissioner and the secretarv and the chief 
examiner shall have power to administer oaths. 5 
The commission is further authorized to subpoena 
and require the attendance of witnesses pertinent 
to the investigation. By the fifth subdivision of 
the section it is directed that the commission shall 
‘make an annual report to the Governor for trans- 




mission to the legislature, showing its own action, 
the rules and regulations and the exceptions there¬ 
to in force, and the practical effects thereof and 
any suggestions it may approve for the more effec¬ 
tual accomplishment of the purposes of this act.’ 
It thus appears that no duty is imposed on the 

commissioners to make anv determination either 
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judicial or otherwise, hut to investigate the en¬ 
forcement and practical operation of the statute 
and to report their action, with such suggestions 
as may occur to them as a result of such investi- 
gation for the effectual accomplishment of the in¬ 
tent of the law, to the Governor for transmission 
to the legislature. The function so performed by 
the commission is strictly analogous to that of a 
legislative committee of inquiry or investigation. 
It is not a valid objection to such an investigation 
that it may disclose crime or wrongdoing on the 
part of the individuals; provided its object is the 
framing and enactment of proper laws or regula¬ 
tions. The purpose of many legislative inquiries is 
to discover wrongdoings or crimes, if they exist, in 
order that their commission in the future may be 
prevented by the enactment or amendment of the 
statutory law. In People ex rel. McDonald v. 
Keeler (99 N. Y. 463) the relator was committed 
by the senate of the state for contempt in refusing 
to appear and answer before a committee of that 
body, appointed to inquire into charges of fraud 
and irregularity made against the commissioner of 
public works in the city of New York. It was held 
that though the legislature had no power to remove 
that officer, the senate had power to make the in¬ 
quiry, so that by appropriate legislation a recur¬ 
rence of the frauds and irregularities, if they ex- 
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isted, could be prevented or rendered more difficult. 
The same doctrine was held by this court (People 
v. Sharp, 107 N. Y. 427).” 

Robertson v. Peeples (So. Car., 1919), 115 S. E. 

Rep. 300. 

This was a suit to enjoin further investigation by 
a committee appointed by the general assembly of 
South Carolina. In March, 1917, the general assembly 
had passed an act declaring that the Columbia Canal 
reverted to the State of South Carolina by reason of 
the violation of certain conditions in the granting of 
its charter, and providing for the management, dis¬ 
position, etc., of the canal by the state. In December, 
1917, the state brought an action to recover judgment 
for the possession of the canal. In March, 1918, the 
general assembly passed another act appointing an 
investigating committee to look into the canal project 
and empowered it to summon and examine witnesses. 
The plaintiffs were summoned to appear and produce 
certain documents. The present action -was brought to 
enjoin further investigation by the committee upon the 
grounds that (1) the act appointing the committee was 
unconstitutional, and (2) the committee was seeking 
information and evidence to be used against the plain¬ 
tiffs in the pending suit at law. The motion for an in¬ 
junction was dismissed. Upon an appeal to the su¬ 
preme court of South Carolina, the decree of dismissal 
was affirmed. 

Mr. Justice Fraser upheld the power inherent in a 
legislature to obtain information upon any subject 
within its legislative domain, saying (page 301): 

i ‘If Section 13 of Article 3 does not have the 
conclusive force we contend for, the question re¬ 
mains as to the power of a legislature to investi- 
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gate and punish for contempt and to exercise such 
power by committee. 

“In the case of Ex Parte Parker, 74 S. C. 470, 
55 S. E. 124 (114 Am. St. Rep. 1011, 7 Ann. Cas. 
874), this court said: 

‘The power of the general assembly to obtain 
information on any subject upon which it has 
power to legislate, with a view to its enlighten¬ 
ment and guidance, is so obviously essential to the 
performance of legislative functions that it has al¬ 
ways been exercised without question 

Wickelhausen v. Willett (1860), 10 Abbotts* 
Prac. Rep. 164. 

This was an action against a sheriff for the escape 
of one X who had been arrested under execution pro¬ 
ceedings and was confined. While so confined X was 
summoned to appear before a committee of Congress 
and to testify in a matter then under investigation. 
Upon X’s default he was adjudged in contempt and 
was arrested by the sergeant-at-arms of the House 
of Representatives, Subsequent to the bringing of this 
suit X was released by the House of Representatives 
and returned to the jail. The court held that the arrest 
of X under the House warrant constituted a good de¬ 
fense to this action for an escape. 

Judge Hoffman, in delivering the opinion, stated 
that Congress had the right to obtain information in 
the performance of its legislative functions. We quote 
the following language from the opinion: 

pp. 173-4: “In my opinion, the legality of the 
proceeding in question here may be rested upon 
principles which cannot be shaken. The govern¬ 
ment of the United States is supreme within its 
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sphere of action. It is the government of the peo¬ 
ple and emanated from them. Its powers were 
delegated by all, it acts for all, and it represents 
all. What is thus true of the aggregate is true of 
each component part of that government in its ap¬ 
propriate sphere. What is necessary to enable 
either branch to fulfill its functions and discharge 
its duties, is impliedly vested in that branch by the 
will of the people. ‘What is necessary does not 
import an absolute physical necessity, so that one 
thing cannot exist without the other. It stands for 
any means calculated to attain the end, appropriate 
and plainly adapted to it, and not prohibited.' 

‘*Now ; the power of investigation through a 
committee is essential to wise legislation. .The 
power to call for information from others, flows 
from this necessity. Hence the old formula of au¬ 
thority to send for persons and papers. But to rob 
the process of such a committee of all compulsory 
effect, to reduce it to a request, to deny all means 
of enforcement and all power to punish for dis¬ 
obedience, would be to render inquiry often fruit¬ 
less, to exclude sources of information, and to im¬ 
pair or defeat the objects of legislation. 

“In mv judgment, neither branch of Congress 
has the right to disclaim the power I deem it to 
possess, and which in this instance the House of 
Representatives has exercised. It is a power 
clothed with a trust, and vested for the fulfilment 
of a trust. It is identical with, or manifestly im¬ 
portant to the discharge of, that trust. It cannot 
be renounced without impairing the means of duly 
executing the office committed to the body, and, 
therefore, may not be relinquished without a 
breach of duty. 
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4 4 The possession of the authority in question 
is vindicated by the ablest of our jurists and com¬ 
mentators. Chancellor Kent treats it as unde¬ 
niable. (Com. Vol. 1, 236). Justice Story rea¬ 
sons upon it with his usual fullness and force, and 
cites examples of its exercise (Com. Vol. II, 305, 
317. See also, Rawle on the Constitution, Ch. 4, 
p. 48).” 

Briggs v. MacKellar (1856), 2 Abbotts’ Prac. 
Rep. 30. 

The board of aldermen of New York city appointed 
a committee to investigate into frauds in the police de¬ 
partment. The defendant was subpoenaed and in 
answer thereto appeared before the committee, but 
refused to answer certain questions. The chairman of 
the committee then applied to the court of Common 
Pleas for an attachment for contempt and a rule was 
entered to show cause whv an attachment should not 
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issue. After a hearing upon the merits, the court en¬ 
tered a decree directing the defendant to appear before 
the committee and to testify and providing that if the 
defendant failed to do so, an attachment for contempt 
should forthwith issue. 

Mr. Justice Daly upheld the inherent power of a 
legislative body to obtain information upon any matter 
which might become the subject of a law as follows 
(pp. 56-7): 

‘ ‘ The right to pass laws, necessarily implies 
the right to obtain information upon any matter 
which may become the subject of a law. It is es¬ 
sential to the full and intelligent exercise of the 
legislative function, and, consequently, the power 
of either house of the British Parliament to com¬ 
pel a witness to appear before its bar, or before a 
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committee to whom a matter was referred for in¬ 
vestigation, and to give evidence, as well as the 
power to punish, in case of disobedience, was, from 
a very early period, asserted and settled to be the 
undoubted right of either house. * * * In Ameri¬ 
can legislatures the investigation of public matters 
before committees, preliminary to legislation, or 
with the view of advising the house appointing the 
committee, is, as a parliamentary usage, as well 
established as it is in England, and the right of 
either house to compel witnesses to appear and 
testify before its committees, and to punish for dis¬ 
obedience, has been frequently enforced.” 

(pp. 57-58): “If it is essential to the intelli¬ 
gent exercise of the office of legislation, that each 
of the two houses composing the legislature of the 
State should have the right of inquiry, it would 
seem that both boards of the common council 
should possess it also, to enable them to act effi¬ 
ciently, within the more limited sphere prescribed 
for them. If they are to make laws and ordinances 
for the government of the city, they should have 
the means of obtaining full and accurate informa¬ 
tion respecting everything of a strictly municipal 
character relating to the affairs of the city. The 
right to examine witnesses, as a part of the ordi¬ 
nary and usual legislative machinery, would seem 
to follow as incident to the right to legislate, which 
has been conferred upon them; for it would be in¬ 
consistent to hold that they may, under the char¬ 
ters, exercise the power, and yet may not do what 
is essential to enable them to exercise it properly. 

“It was urged, on the argument, that the 
power to summon witnesses, and to compel them to 
testify, is vested in each house of the legislature, 
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in virtue of its sovereign authority, but such, I 
apprehend, is not the case. * * * It is not, there¬ 
fore, by virtue of its absolute sovereignty, that each 
house of the legislature exercises the power of com¬ 
pelling witnesses to appear before it, or before its 
committee, but because it is necessary to enable it 
to co-operate and perform its part in the duty of 
legislation. It exists, for the same reason, that a 
similar power exists in courts of justice, which is 
derived from no statute, conferred by no constitu¬ 
tion, but is coeval with the existence of such tri¬ 
bunals, having its foundation in the very nature of 
the judicial institution (4 Black. Comm. 286). For 
unless a court had authority to summon witnesses, 
< • and compel them to give evidence, it could not per¬ 

form its natural and legitimate functions.” 

( d ) Authorities outside the United States. 

Appellant makes great use of the case of Kielley 
vs. Carson (1841), 4 Moore , P. C., 63. That case has 
been quoted by various Justices of the Supreme Court 
of the United States in dealing with questions arising 
under the Fourth and Fifth Amendments of the Con¬ 
stitution, and in cases like Kilhourn vs. Thompson and 
Marshall vs. Gordon , which do not deal with a legisla¬ 
tive inquiry in aid of legislation, but deal either with 
investigations of men’s private affairs or with alleged 
contempts committed against members of Congress. 
The validity of the reasoning in Kielley vs. Carson may 
be admitted by appellee. The actual decision, however, 
went much farther than that in Marshall vs. Gordon. 
The facts of that case clearly distinguish it. It was 
unlike Marshall vs. Gordon , in that a citizen used abu¬ 
sive and threatening language with regard to a mem¬ 
ber of the House of Assembly of Newfoundland both in 
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and out of the House itself. The House attempted to 
punish for that contempt. The Privy Council while 
holding that the House had the power to deal with an 
obstruction of its functions, ruled that this matter did 
not amount to such obstruction as to warrant the action 
taken. With this conclusion, the opinion in Marshall 
vs. Gordon takes issue, (243 U. S. 521, 541, 544). In 
Marshall vs. Gordon the alleged contempt occurred in 
New York city, where it could less interfere with the 
functioning of Congress. Naturally the Supreme Court 
held there was no necessity or propriety in a contempt 
action. Marshall vs. Gordon concedes that there are 
conceivably such obstructions of legislative action as 
would require the legislature for its own preservation 
to act, but that this was not such a case. We submit 
that to cite pages of excerpts from the decision in 
Kielley vs. Carson as authority on the question whether 
the legislature in its legislative capacity may inquire 
into facts to enable it the better to legislate, is simply 
to misuse the authority, which is one dealing purely 
with an alleged contempt committed against a member 
of the House, and therefore, as was alleged, a contempt 
against the whole House. 

Fenton vs. Hampton (1840), 11 Moore P. C. 347, 
cited and relied on by appellant, was not a prosecution 
under a statute such as R. S. 102, but was an attempt 
by the legislative assembly to adjudge the pertinency 
of the question and the default of the witness in refus¬ 
ing to answer, and is distinguishable, therefore, upon 
grounds which we shall more fully hereafter argue in 
connection with the distinction between legislation like 
R. S. 102 and direct action by a legislative assembly, 
which may be judicial or semi-judicial in its character. 

One of the best considered and strongest cases in 
favor of the contention of appellee in this case is 
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Ex parte Dansereau (1875), 19 Lower Canada 
Jurist 210, decided by the Court of Queen’s Bench of 
Quebec. This case is quoted from at length on pages 
82 to 91 of appellant’s brief. All appellant’s quota¬ 
tions, however, as counsel admit, are taken from the 
dissenting opinions of Ramsay, J. 

The legislature of Quebec, like the United States 
Congress, is a body of enumerated powers. It does 
not possess general legislative authority, but only such 
legislative authority as is conferred upon it by the 
British Imperial Parliament. Among those powers 
there was no express authorization to compel witnesses 
to appear before the provincial legislature to give testi¬ 
mony. The provincial legislature passed an act, 33 
Vic., Chap. 5, in 1870, which authorized either house, or • 
a committee of either house of the legislature, to sum¬ 
mon witnesses before it to give testimony, and which 
further authorized punishment for refusal to appear 
and testify as a contempt. A committee was inquiring 
into what was popularly known as the ‘‘Land Swap”, 
and summoned to appear before it three persons. Two 
of them took writs of habeas corpus, which were al¬ 
lowed by Ramsay, J., at which time he wrote the first 
of his reported opinions. Dansereau, the third of the 
persons who refused to testify, and who had been ar¬ 
rested for so doing, sued out his writ later than the 
other two, and as the full bench was sitting in a few 
days, Ramsay, J., made the writ returnable at that 
time. The full bench completely reversed the stand 
taken by Justice Ramsay, held that the writ should be 
quashed, and held that the provincial legislature had 
the incidental power to pass the legislation in question, 
compelling witnesses to appear before its committee 
and making it a punishable offense to fail to do so. 

Appellant labors at much length on pages 84 and 
85 of the brief to distinguish this case, although he 
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considered it important enough to spend about ten 
pages on a discussion of the dissenting opinions. In 
fact, as above stated, the Canadian theory is that resid¬ 
ual powers of legislation are in the British Imperial 
Parliament or the Canadian Dominion Parliament, and 
that the provincial legislatures possess only the dele¬ 
gated and enumerated powers of legislation. 

Of course the attachment of the witness Dansereau 
was for the purpose of compelling him to testify before 
the committee, and there can be no such distinction, as 
appellant attempts on page 85 of his brief, between the • 
power to compel attendance and the power to compel 
testimony. The question whether the provincial legis¬ 
lature had the incidental power under the act of the 
Imperial British Parliament to pass legislation of the 
kind in question was directly in issue, and the four 
judges comprising the majority of the court delivered 
opinions seriatim in which they strongly upheld the 
power of the provincial legislature. Thus Dorion, 
C. J., says at page 231: 

“In their respective sphere the authority of the 
Dominion and that of Local Parliaments are co¬ 
extensive, that is, the one is not inferior nor subor¬ 
dinate to the other. All the powers which were 
formerlv exercised bv the several branches of the 
Legislature of the late Province of Canada have by 
the Confederation Act been transferred to either 
the Dominion or the Local Parliaments. I do not 
see that the power of Colonial Legislatures to sum¬ 
mon witnesses in order to conduct the enquiries 
required for a proper understanding of the several 
questions affecting legislation or the administra¬ 
tion of public affairs was ever challenged. Respon¬ 
sible Goverament, which has been recognised in the 
local as well as in the constitution of the general 
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Government, would be a delusion if that power of 
enquiry was denied, and the enquiry would be val¬ 
ueless without the power of summoning witnesses. 
I consider this to be a necessary incident of the 
powers of Legislatures and of controlling the ad¬ 
ministration of public affairs, and as such I believe 
that the House of Assembly had a right to exercise 
it, as it was exercised under the Constitution of 
the late Province of Lower Canada in the case of 
Mr. Monk, who was imprisoned in 1817 for refusing 
to produce certain registers and papers before the 
House or a Committee of the House of Assembly. 
I cannot find a case where this power of Colonial 
legislatures to summon witnesses has been ques¬ 
tioned. I do not mean to say that our Local Legis¬ 
latures are vested with all the privileges appertain¬ 
ing at common law by immemorial usage to the 
House of Commons in England. It has long been 
settled that they had not, but I merely say that 
they have a right to exercise such rights and privi¬ 
leges as are mere incidents of the powers specifi¬ 
cally vested in them, and without which they could 
not properly exercise the duties devolving upon 
them.” 

Sanborn, J., in delivering his opinion, says at page 

238: 

“The Legislative Assembly of our Province 
has not the mere nude power of legislation. It 
has, by implication, by usage, and by a constitu¬ 
tion modelled upon the English House of Commons, 
also an inquisitorial power to make itself ac¬ 
quainted, by means of Committees, of the needs of 
the Province, and the evils that exist in society 
over which it has control, in order to legislate in¬ 
telligently, and administer wisely. The appoint- 
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ment of Committees of Inquiry for purposes of this 
nature is incident to the existence and proper work¬ 
ing of every Legislative body. It is associated 
with all our ideas of legislation under the British 
system, and has been exercised without question in 
all our Parlimentary history as a Province/* 

Monk, J., in delivering his opinion, says at page 

244: 


“But if our Legislature is a British Legisla¬ 
ture in the proper sense and meaning of the term, 
enacting laws for British subjects, though subor¬ 
dinate, and since, as a matter of fact, it is so, and 
if our Government is framed, in so far as circum¬ 
stances will permit, upon the model of the British 
Constitution, and inasmuch as it is so— the British 
Parliament, in conferring on us such a Legislature 
and such a Constitution, did impliedly and neces¬ 
sarily bestow cn them, and vest in them, the power 
and the adequate authority of accomplishing and 
completely fulfilling the objects for which they 
were intended. Qui vent la fin, vent les moyens 
may be a small maxim, but it is a true and a preg¬ 
nant one, and it is a principle of the common law, 
that where political or other such bodies are organ¬ 
ized and powers granted, all the means and author- 
itv necessarv for the exercise of their functions are 
also impliedly conferred, though not expressly 
mentioned.” 

{e) This is not a case where Congress itself sought to 
adjudge a witness in contempt, hut a proceeding 
under a criminal statute. 

Counsel for appellant insist that there is no dis¬ 
tinction between a case where Congress calls a person 
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to its bar and adjudges him in contempt, and a prose¬ 
cution under R. S. 102. They base this argument upon 
the statement that if Congress has not the power to 
summon a witness in such an investigation as is here 
under discussion, then it has not the power to prescribe 
bj r an act that the failure of the witness to testify shall 
constitute a misdemeanor. This latter contention may 
be conceded, but it overlooks a fundamental difference 
between a case like Kilbourn vs. Thompson and a case 
like In re Chapman. In those judicial or quasi-judicial 
matters which are committed to Congress, such as im¬ 
peachments or the decision as to the qualifications of a 
member, the Congress or one House thereof acts as a 
judge. The body is in effect a court. If a witness 
obstructs the proceedings of the court, it must have the 
inherent power to compel his testimony, and in connec¬ 
tion therewith to adjudge him guilty of a contempt. 

But in a matter such as that now before the Court, 
where the inquiry is in aid of legislation and is ancil¬ 
lary to the power to legislate, there might be serious 
question of the right of Congress to determine the 
scope of the investigation and the relevancy of the 
questions thereto, because in such an investigation Con¬ 
gress is not acting as a court. It is not trying any 
issue. It is inquiring for facts. The orderly and 
proper way to regulate this matter is the one which has 
been adopted by Congress in R. S. 102. 

R. S. 102 provides that: 

‘ i Every person who having been summoned as 
a witness by the authority of either House of Con¬ 
gress, to give testimony or to produce papers upon 
any matter under inquiry before either House, or 
any committee of either House of Congress, wil¬ 
fully makes default, or who, having appeared, re¬ 
fuses to answer any question pertinent to the ques- 
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tion under inquiry, shall be deemed guilty of a 

misdemeanor”, etc. 

The interpretation of this statute and the punish¬ 
ment of one alleged to have violated it thus devolves 
upon the courts. It is for them to determine whether 
the matter under inquiry is one proper for inquiry by 
Congress or by the committee, and also whether the 
question asked is pertinent to the inquiiy. The rights 
of the contumacious witness claimed under the Consti¬ 
tution, and the question of whether he has committed a 
crime under the statute, are thus brought before a 
judicial tribunal for determination, and are in no sense 
adjudicated by the Congress. In this way every con¬ 
stitutional right of the witness can be protected in a 
judicial forum and the matter determined according to 
the Constitution and laws of the country. This is a 
very different situation from that which arises where 
Congress calls before its bar the alleged contumacious 
witness and adjudges him guilty of a contempt. 

There is another aspect in which the cases differ 
widely. The calling of a witness before the bar and ad¬ 
judging him guilty of contempt is in a sense a judicial 
act. It requires a judgment based upon a quasi-judicial 
inquiry and the enforcement of that judgment by the 
incarceration of the witness. The adoption of Section 
102, however, was purely a legislative act. That section 
is legislation and cannot be anything else. Moreover, 
it is carefully drawn legislation, and every safeguard 
is provided to protect the proper and legitimate inter¬ 
ests of the witness. Surely the passage of that act was 
in no sense a judicial or quasi-judicial matter. The judi¬ 
cial inquiry arises not when Congress decides to make 
an investigation; not when Congress summons the wit¬ 
ness; not when Congress propounds the questions; but 
when an indictment is framed under R. S. 102 alleging 
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the necessary factors which bring the witness within 
the provisions of that section. Nothing that Congress 
has done leading up to an indictment under that section 
is in any sense a judicial act. Congress is making an 
inquiry which is not judicial in its character, as we shall 
hereafter more fully demonstrate. The inquiry before 
the Court and a jury under.Section 102 is the only judi¬ 
cial inquiry that ever occurs where this statute is in¬ 
volved. 

(/) The Fourth and Fifth Amendments to the 

Constitution. 

Appellant at various points in his brief argues the 
applicability to the present situation of the Fourth and 
Fifth Amendments. In view of what we have just said 
we submit that no question arises in this cause under 
those Amendments. A reading of them at once dis¬ 
closes that what, they denounce are unreasonable 
searches and seizures. None of the cases cited by ap¬ 
pellant has held or suggested that if the procedure 
outlined in R. S. 101, 102, 103 and 104 is followed an 
unreasonable search or seizure has occurred. 

It is further to be observed that in cases of the sort 
of Harriman vs. Interstate Commerce Commission and 
Federal Trade Commission vs. American Tobacco Com¬ 
pany, what was said concerning the provisions of the 
Fourth and Fifth Amendments applied to the kind of 
investigation which the commissions claimed to have 
been authorized by the acts of Congress there in ques¬ 
tion. R. S. 102 does not purport to authorize any par¬ 
ticular sort of investigation, does hot attempt to define 
the limits of such investigation or to authorize investi¬ 
gations contrary to constitutional guarantees of the 
personal rights of witnesses. 
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If it be conceded that Congress has the power to 
exact testimony in an investigation in aid of its legis¬ 
lative function, then it must be conceded that the pro-, 
visions of R. S. 102 do not constitute an unreasonable 
search or seizure. In re Chapman definitely holds 
R. S. 102 is valid when applied to such investigations 
as Congress is authorized to conduct. Chief Justice 
Fuller there said (166 U. S. 668, 669): 

“And the pursuit of such inquiry by the ques¬ 
tions propounded in this instance was not, in our 
judgment, in violation of the security against un¬ 
reasonable searches and seizures protected by the 
Fourth Amendment. ’ ’ 

“We cannot regard these questions as amount¬ 
ing to an unreasonable search into the private 
affairs of the witness simply because he may have 
been in some degree connected with the alleged 
transactions, and as investigations of this sort are 
within the power of either of the two Houses 
they cannot be defeated on purely sentimental 
grounds.” 

What is a reasonable requirement in the matter of 
testimony or in the production of books and papers 
under the circumstances of a particular case is, under 
R. S. 102, left to the determination of a court in pass¬ 
ing upon an indictment under that section. Assuming 
the power of Congress to conduct an investigation in 
aid of legislation, what may or may not be a reasonable 
requirement as to testimony or the production of books 
or papers is a question to be determined under all the 
facts and circumstances of the case. What might be 
reasonable with regard to one investigation might be¬ 
come unreasonable with regard to the investigation of 
a different subject-matter. Obviously, inquiry along 
lines wholly unrelated to the matter under investiga- 
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tion might result in the unreasonable examination of 
witnesses on matters which would shed no light on the 
subject of inquiry, or degenerate into a fishing expedi¬ 
tion for books and papers which on the face of things 
could have no bearing on the matter under inquiry. 

As shown by the holding in In re Chapman, the 
courts will always inquire whether the investigation is 
on a matter which it is proper for Congress to exam¬ 
ine. The same case is authority for the proposition 
that under the vcrv terms of R. S. 102 the court will 
protect witnesses by ascertaining whether the questions 
are pertinent to the matter under inquiry, as the stat¬ 
ute requires them to he in order to bring the witness 
within its terms. It appears, therefore, that granted 
the power and right of Congress in aid of its legislative 
functions to inquire into facts and inform itself by tes¬ 
timony as to needed legislation, the only requirement 
of the Fourth and Fifth Amendments is that the in¬ 
quiry shall be kept within the bounds of an investiga¬ 
tion into the subject-matter in question, and shall not 
degenerate into a mere inquiry into the private affairs 
of individuals without purpose or possibility of proper 
legislation (See Kilbourn vs. Thompson, infra). 

The underlying purpose of the Fourth and Fifth 
Amendments was to protect the witness against self¬ 
crimination. The Fourth Amendment has reference 
more particularly to the books and papers of the citi¬ 
zen, and the. Fifth deals more specifically with self- 
crimination by oral testimony. But the underlying pur¬ 
pose of both of them, considered in connection with 
each other, is to relieve the citizen from being com¬ 
pelled to furnish evidence against himself. It cannot 
too often be pointed out that the appellant in this case 
asserts no privilege against self-crimination, but on 
the contrary avers that nothing he could have possibly 
said in answer to the questions which he refused to 
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answer could by any possibility criminate him. He 

plants himself upon the broader proposition that for 
Congress to attempt to enforce his appearance or make 
it a crime for him not to appear and testify in such an 
inquiry as was here held would constitute an unreason¬ 
able search and seizure, not because to appear and tes¬ 
tify would criminate him, but because there is a lack 
of power to put him to the inconvenience of appearing 
and answering. As illustrating our assertion that the 
question is the reasonableness or unreasonableness of 
the requirement of the statute, we cite the following 
cases: 

Flint vs. Stone Tracy Co. (1910), 220 U. S. 107. 

Congress passed a corporation tax law requiring 
corporations to make tax returns under oath. The 
question was argued whether this amounted to an un¬ 
reasonable search or seizure within the language of the 
Fourth Amendment. The court held that it did not, 
saying at page 174: 

“It is urged in a number of the cases that in a 
certain feature of the statute there is a violation 
of the Fourth Amendment of the Constitution, pro¬ 
tecting against unreasonable searches and seiz¬ 
ures. This amendment was adopted to protect 
against abuses in judicial procedure under the 
guise of law, which invade the privacy of persons 
in their homes, papers and effects, and applies to 
criminal prosecutions and suits for penalties and 
forfeitures under the revenue laws. Boyd v. 
United States, 116 U. S. 632. It does not prevent 
the issue of search warrants for the seizure of 
gambling paraphernalia and other illegal matter. 
Adams v. Netv York, 192 U. S. 585. It does not 
prevent the issuing of process to require attend- 
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ance and testimony of witnesses, the production of 
books and papers, etc. Interstate Commerce Com¬ 
mission v. Brimson, 154 U. S. 447; Interstate Com¬ 
merce Commission v. Baird, 194 U. S. 25. Cer¬ 
tainty the Amendment was not intended to prevent 
the ordinary procedure in use in many, perhaps 
most, of the States of requiring tax returns to be 
made, often under oath.” 

Interstate Commerce Commission v. Baird 
(1904) 194 U. S. 25. 

Complaint was filed before the Interstate Com¬ 
merce Commission charging a pooling agreement be¬ 
tween certain railroads covering the transportation of 
coal from the anthracite coal region of Pennsylvania to 
tidewater. It was sought to compel a witness to ap¬ 
pear before the Commission and answer questions rela¬ 
tive to the complaint. A provision in the Interstate 
Commerce Act protected a witness from having any 
testimony given by him subsequently used or made the 
basis of a criminal prosecution. Because of this fact 
the court held that the Fourth and Fifth Amendments 
had little if any applicability to the question at issue. 
It said at page 45: 

‘‘The origin and interpretation of the Fourth 
Amendment to the Constitution, securing immunity 
from unreasonable searches and seizures, was 
fully discussed by Mr. Justice Bradley in the lead¬ 
ing case of Boyd v. United States, 116 U. S. 616. 
In that opinion the learned Justice points out the 
analogy between the Fourth and Fifth Amend¬ 
ments, and the object of both to protect a citizen 
from compulsory testimony against himself, which 
may result in his punishment or the forfeiture of 
his estate, or the seizure of his papers by force, or 
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their compulsory production by process for the 
like purpose. In the course of the opinion it is 
said: ‘Breaking into a house and opening boxes 
and drawers are circumstances of aggravation; 
but any forcible and compulsory extortion of a 
man’s own testimony or of his private papers to 
be used as evidence to convict him of crime or to 
forfeit his goods is within the condemnation of 
that judgment. In this regard the Fourth and 
Fifth Amendments run almost into each other.’ 
And see Adams v. People of the State of New 
York , 192 U. S. 585, decided at this term. 

“As we have seen, the statute protects the 
witness from such use of the testimony given as 
will result in his punishment for crime or the for¬ 
feiture of his estate. Testimony given under such 
circumstances presents scarcely a suggestion of an 
unreasonable search or seizure.” 

Baltimore & Ohio Railroad Co. v. Interstate 
Commerce Commission (1910), 221 U. S. 
612. 

This was a bill in equity to annul an order made 
by the Interstate Commerce Commission requiring car¬ 
riers to make monthly sworn reports showing instances 
where employees had been on duty for a longer period 
than was allowed by an act of Congress of March 4, 
1907. The statute was entitled, “An Act to promote 
the Safety of Employees and Travelers upon Railroads 
by limiting the hours of Service of Employees there¬ 
on. ” The authority for the order requiring the re¬ 
ports objected to was found in Section 4 of the Act, 
which imposed upon the Interstate Commerce Commis¬ 
sion the duty of executing and enforcing the provisions 
of the Act. Among the objections raised by the car- 
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rier against making the reports was that the disclosure 
compelled was contrary to the Fourth and Fifth 
Amendments. This contention was summarily dis¬ 
missed by Mr. Justice Hughes in delivering the opinion 
of the Court, at page 622: 

“Fourth . There is the final objection that to 
compel the disclosure by these reports of viola¬ 
tions of the law is contrary to the Fourth and Fifth 
Amendments of the Constitution of the United 
States. 

‘‘ The order of the Commission is suitably spe¬ 
cific and reasonable, and there is not the faintest 
semblance of an unreasonable search and seizure. 
The Fourth Amendment has no application.’’ 

It will be noted that the last case above cited deals 
with an order for the furnishing of information made 
under the provisions of an act of Congress which gave 
the commission the right to demand such information. 
It had nothing to do with any formal complaint or with 
any litigation between parties. The Supreme Court 
found no difficulty in sustaining the power of the com¬ 
mission to require the furnishing of the information 
demanded, and dismissed in summary fashion the con¬ 
tention that the Fourth Amendment was violated by 
the commission’s order. The case of course proceeds 
upon the theory (1) that it was within the province of 
Congress to require the information to be furnished, 
and (2) that the order of the commission was, in view 
of the act of Congress, reasonable. 

We submit that in view of the careful guarding of 
the rights of the citizen by the very provisions of R. S. 
102, and of the fact that in each given instance it is left 
to one of the duly constituted courts of the land to pass 
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upon the question of the validity of the inquiry and the 
pertinency of the question, every right of the citizen 
under the Fourth and Fifth Amendments can be and is 
in fact protected by the very provisions of the statute. 

One other matter should be mentioned in connec¬ 
tion with appellant’s contentions under the Fourth and 
Fifth Amendments. It is the question of the duty of 
the witness to respond to the call for the production of 
the books of the Hvva Corporation. This is covered 
by the eighth count of the indictment. It is to be taken 
as admitted in this proceeding that the defendant Sin¬ 
clair was the president of the Hvv^ Corporation at the 
time; that he was duly subpoenaed duces tecum to pro¬ 
duce these books; that he did not produce the books, 
but on the contrary refused to produce the same. 
The count avers the default of the defendant in the 
words of the statute, namely, that he 4 4 wilfully made 
default” in the production of the books and papers 
which he was subpoenaed to produce at the hearing. 

It is settled that the witness had no privilege un¬ 
der the Fourth and Fifth Amendments; that he was a 
mere witness. The authorities show that he is not pro¬ 
tected by the Fourth and Fifth Amendments from an- 
swering the subpoena even though the books and papers 
produced would tend to criminate him. The following 
cases clearly demonstrate this proposition. 

Essgee Co. v. United States (1922), 262 U. S. 
151. 

• 

The defendants were corporations organized un¬ 
der the laws of the State of New York and doing an 
importing business in the city of New York. A federal 
grand jury was investigating charges of fraud in im¬ 
portations by the corporations. A subpoena with a 
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duces tecum was addressed to each of the defendants, 
and was personally served upon one Schratter as the 
chief officer thereof. The records and papers were 
produced in response to the subpoena and were left 
with the District Attorney. Subsequently the defend¬ 
ants and Schratter were indicted. They then filed a 
petition for a return of the records and papers upon 
the ground that their detention violated the Fourth and 
Fifth Amendments. The petitions were dismissed, and 
on appeal the order of dismissal was affirmed. 

We quote the following language from the opinion 
delivered by Mr. Chief Justice Taft: 

(pp. 155-6): “The books and papers brought 
before 'the grand jury and the court in this case 
were the books, records and papers of corpora¬ 
tions of the state of New York. Such corporations 
do not enjoy the same immunity that individ¬ 
uals have, under the Fourth and Fifth Amend¬ 
ments, from being compelled by due and lawful 
process to produce them for examination by the 
state or Federal Government. Referring to the 
books, and papers of a corporation, Mr. Justice 
Hughes speaking for this Court in Wilson v. 
United States, 221 U. S. 361, 382, said: 

‘They have reference to business transacted 
for the benefit of the group of individuals whose 
association has the advantage of corporate organi¬ 
zation. But the corporate form of business activ¬ 
ity, with its charter privileges, raises a distinction 
when the authority of government demands the 
examination of books. That demand, expressed in 
lawful process, confining its requirements within 
the limits which reason imposes in the circum¬ 
stances of the case, the corporation has no privi- 


lege to refuse. It cannot resist production upon 
the ground of self-incrimination. Although the 
object of the inquiry may be to detect the abuses it 
has committed, to discover its violations of law 
and to inflict punishment by forfeiture of fran¬ 
chises or otherwise; it must submit its books and 
papers to duly constituted authority when demand 
is suitablv made. This is involved in the reserva- 

•f 

tion of the visitatorial power of the State, and in 
the authority of the National Government where 
the corporate activities are in the domain subject 
to the powers of Congress.’ Hale v. Henkel, 201 
U. S. 43, and Wheeler v. United States, 226 U. S. * 
478, are to the same point.” 

(p. 158): “Schratter joined with each corpor¬ 
ation in asking a return of the documents and 
papers of that corporation on the ground that they 
might incriminate him. But the cases of Hale v. 
Henkel, 201 U. S. 43; Wilson v. United States, 221 
U. S. 361, and Wheeler v. United States, 226 U. S. 
478, show clearly that an officer of a corporation in 
whose custody are its books and papers is given no 
right to object to the production of the corporate 
records because they may disclose his guilt. He 
does not hold them in his private capacity and is 
net, therefore, protected against their production 
or against a writ requiring him as agent of the cor¬ 
poration to produce them. 

“Appellants cite the cases of Boyd v. United 
States, 116 U. S. 616; Weeks v. United States, 232 
U. S. 383, and Gouled v. United States, 255 U. S. 
298, to support their contention that the proceed¬ 
ings complained of herein violate their rights 
under the Fourth and Fifth Amendments. Those 
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cases were all unreasonable searches of documents 
and records belonging to individuals. The dis¬ 
tinction between the cases before us and those 
cases lies in the more limited application of the 
Amendments to the compulsory production of cor¬ 
porate documents and papers as shown in the Hen¬ 
kel, Wilson and Wheeler Cases. ,, 

Dreier v. United States (1910), 221 U. S. 394. 

The defendant was subpoenaed to produce the 
books and papers of Lichtenstein Millinery Company, 
a New York corporation of which he was secretary, be¬ 
fore a federal grand jury in New York city investigat¬ 
ing alleged customs violations by one Hayes, et al. 
The defendant was committed for contempt in refusing 
to produce the corporate books and records. The case 
came before the Supreme Court upon a writ of error to 
the adjudication of contempt, and also upon an appeal 
from an order dismissing a writ of habeas corpus. 

Mr. Justice Hughes in affirming the decree of the 
lower Court, said: 

(pp. 399-400): “The contention of Dreier in 
both cases is that the contents of the books and 
papers would tend to incriminate him and that the 
proceedings to compel their production were in 
violation of the Fifth Amendment of the Constitu¬ 
tion of the United States. 

“It is urged that if he had a privilege, his con¬ 
duct was such as to constitute a waiver. But it is 
not necessary to consider the case in this aspect. 
Dreier was not entitled to refuse the production of 
the corporate records. By virtue of the fact that 
they were the documents of the corporation in his 
custody, and not his private papers, he was under 
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obligation to produce them when called for by 
proper process. Wilson v. United States, decided 
this day, ante, p. 361. In that case the writ was 
directed to the corporation and here it was ad¬ 
dressed to the custodian. As he had no privilege 
with respect to the corporate books and papers it 

was his dutv to obev.” 

• » 

Wheeler v. United States (1912), 226 U. S. 478. 

A federal grand jury at Boston was investigating 
whether or not the defendants, Wheeler and Shaw, had 
by means of a certain corporation called Wheeler & 
Shaw, Inc., violated the federal statutes against using 
the mails to defraud. A subpoena with a duces tecum 
was issued in the name of the corporation and was 
served upon the defendants as its officers. They ap¬ 
peared, were sworn, but refused to produce the corpo¬ 
rate books and records for the reasons that—(1) said 
books and records were their own personal property, 
the corporation having been dissolved; (2) this was an 
unreasonable search and seizure under the Fourth 
Amendment; and (3) the defendants claimed the privi¬ 
lege against self-incrimination under the Fifth Amend¬ 
ment. The duces tecum clause called for all letters, 
telegrams, records, etc. of the corporation between Oc¬ 
tober 1, 1909, and January 1, 1911. The grand jury 
thereupon filed a petition for attachment for contempt, 
and upon a hearing of a motion to dismiss the same the 
court adjudged the defendants in contempt. The case 
was before the Supreme Court upon a writ of error to 
the adjudication of contempt, and also upon an appeal 
from the dismissal of a writ of habeas corpus. The 
Supreme Court, in an opinion delivered by Mr. Justice 
Day, affirmed the lower court. 

(p. 490): 4 ‘ Wheeler and Shaw, it may be ad- 
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mitted, could no longer be officers of the corpora¬ 
tion, although the record shows that they had 
never resigned their positions. The corporation, 
however, had gone out of existence, leaving its 
books and papers in the possession of the defend¬ 
ants, and, it may be conceded, for many purposes 
such books belonged to them, but, as was held in 
the Wilson case, the privilege of the Constitution 
against unreasonable searches and seizure does not 
protect against the lawful examination in due 
course of books of this character; nor does the 
privilege of individuals against self-incrimination 
in the production of their own books and papers 
prevent the compulsory production of the books of 
a corporation with which they happen to be or 
have been associated. It was the character of the 
books and papers as corporate records and docu¬ 
ments which justified the court in ordering their 
production, as this court ruled in the Wilson case. 
We think the character of the books was not 
changed for this purpose, because the corporation 
had gone out of existence after making over the 
books to the defendants. Such books and papers 
still remained subject to inspection and investiga¬ 
tion, and no constitutional right of the defendants 
was violated when, being found in possession of 
the documents, they were required to produce 
them for inspection by the grand jury. It follows 
that the judgments of commitment in Nos. 658 and 
659 and the orders appealed from in Nos. 66G and 
661 should be affirmed.” 

The following cases are in accord: 

McAlister v. Henkel (1906), 201 U. S. 90; 
Nelson v. United States*(1906), 201 U. S. 92; 
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Wilson v. United States (1910), 221 U. S. 361; 

B. & 0. Ry. v. Interstate Commerce Comm. 
(1910), 221 U. S. 612; 

Grant v. United States (1912), 227 U. S. 74; 

Linn v. United States (1918), 251 Fed. 476, 
(2nd C. C. A.); 

Fed. Trade Comm. v. American Tobacco Co. 
(1924), 264 U. S. 298. 

(g) It is not necessary that both Houses of Congress 
act in the matter of making an inquiry requiring 
testimony. 

Appellant argues (106 appellant’s brief) that even 
conceding Congress has the power to compel testimony 
in aid of legislation, both Houses acting together must 
formulate the proposed legislation which it desires to 
enact and then demand the testimony deemed pertinent 
to such legislation. Either House may originate legis¬ 
lation, and therefore, either should have the power to 
ascertain the need for it. In re Chapman, 166 U . S . 
661, dealt with an inquiry which was conducted by a 
committee of the Senate acting under a resolution of 
the Senate. The witness refused to testify before the 
Senate committee and was indicted under R. S. 102. 
His conviction under that statute was sustained by the 
Supreme Court. The Supreme Court certainly had in 
mind the fact that R. S. 102 provides for the summon¬ 
ing of a witness by “either House of Congress” to 
give testimony or to produce papers upon any matter 
under inquiry before either House, or any Committee 
of either House of Congress”. 
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II. The inquiry by the Senate Committee on Public 
Lands and Surveys was not a judicial inquiry. 

Appellant insists in his brief that admitting for 
the purpose of argument that the Senate has the power 
to exact evidence in aid of its legislative functions, the 
resolutions and the whole course of the inquiry show 
that what the Senate Committee was conducting was a 
judicial inquiry, and that the questions could not pos¬ 
sibly relate to any legislative inquiry. The result of 
such an inquiry as the Senate ordered in this case may 
well be that Congress will, as it did in this instance, 
pass legislation instructing the administrative officers 
of the Government to go into the courts and pursue 
legal actions and remedies in protection of the rights 
of the United States. It may also and concurrently be 
that Congress may deem it necessary to enact legisla¬ 
tion affecting lands heretofore leased to individuals or 
corporations (so far as it may have the right to legis¬ 
late on such subject), or legislation affecting other 
similar lands of the United States, or legislation de¬ 
signed to prevent the repetition of the mischief which it 
may find to have occurred. 

Appellant apparently assumes that because a wit¬ 
ness is called and questioned in such an inquiry the pro¬ 
ceeding at once becomes a judicial proceeding. In ap¬ 
pellant’s brief it is argued that the Constitution has 
conferred upon Congress, or its branches, certain judi¬ 
cial or quasi-judicial functions, such as, for example, 
impeachment, which is assimilable to a trial in court 
and carries with it a sentence and a punishment. This 
is admitted. But the proceeding in question is not in 
any wise similar to a judicial inquiry, whether in court 
or in Congress. This proceeding cannot result in any 
adjudication of any sort. A judicial proceeding has 
as its function the determination of rights. It has fre- 
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quently been said that the end and aim of every judicial 
proceeding is a final judgment. Such judgment touches 
the property rights or the personal rights of a defend¬ 
ant. In a judicial proceeding, whether criminal or civil, 
there must he parties. It is with the rights of these 
parties, either of property or of individual liberty, that 
the judicial proceeding deals. It adjudicates these 
rights and concludes the parties. 

The inquiry being prosecuted by the Senate Com¬ 
mittee can fix no rights, either of the United States or 
of the defendant. The findings and report of the Com¬ 
mittee cannot even be evidence in any judicial pro¬ 
ceeding. 

Suppose that as a result of the inquiry and of the 
findings and report of the Committee legislation is 
enacted by Congress. If it be legislation as to crimes, 
the prohibition against ex post facto laws prevents its 
affecting the defendant touching any matter that is 
past, and about which the Committee may have in¬ 
quired. If it be legislation as to civil rights, its valid¬ 
ity must be tested in the courts. In the courts appel¬ 
lant will have a full right to protect his property rights 
and his personal rights. Even if the legislation be, as 
resolution 54 is, an instruction to certain officers of the 
United States to bring proceedings in court, the de¬ 
fendant's rights are thereby in no wise foreclosed. He 
will have his day in court and Congress cannot by any 
legislation adjudicate his rights under the Constitution 
and the laws. Even if, therefore, the legislation which 
eventuates from the inquiry is legislation directing lit¬ 
igation to be begun, this does not make the inquiry a 
judicial proceeding. The legislation amounts to no 
more than the order of a master that his agent or ser¬ 
vant bring a suit in his behalf, or that a corporation 
instruct its attorney by resolution of its board of direc- 
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tors to begin a suit. How foolish it would be to argue 
that such a direction given by a principal to his agent 
or a corporation to its attorney, and the consideration 
and deliberation which led up to the decision so to in¬ 
struct, constitute a judicial proceeding. The rights of 
all parties still remain to be adjudicated in a competent 
court. 

On the other hand, an impeachment proceeding 
results in a finding of guilt and a removal from office. 
It does settle and conclude the rights of the respondent. 
It does carry with it a final judgment and a punish¬ 
ment. So also the trial of a member of Congress and 
his expulsion from his office. It may be admitted that 
such proceedings are judicial or quasi-judicial. As 
above pointed out, an inquiry such as the one under 
consideration is wholly different in its purpose, in its 
scope and in its effect. 

It remains but to answer the contention that be¬ 
cause Congress or its branches had been specifically 
vested by the Constitution with certain judicial or 
quasi-judicial functions the Constitution has impliedly 
forbidden Congress to conduct inquiries not judicial in 
character in aid of legislation. As we have above 
pointed out, the Constitution has authorized Congress 
to do all that is necessary in connection with its legis¬ 
lative function and when the Constitution is dealing 
with certain judicial and quasi-judicial functions it is 
dealing with a matter wholly apart from the legislative 
function and all its auxiliaries. 

The authorities which we have above cited clearly 
demonstrate that there exists in the legislative arm 
such a power as the Senate Committee was exercising 
on behalf of the Senate in this investigation. The case 
of Kilbourn vs. Thompson (1880), 103 U. S. 168, holds 
nothing inconsistent with what we have said. That 
case dealt with a wholly different set of facts. There 
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the resolution under which the investigation was con¬ 
ducted pointed to no legislation which Congress could 
or should enact. Congress had been informed that a 
trustee in bankruptcy of a bankrupt estate in which the 
United States was one of a number of creditors had 
made a settlement with an alleged debtor of the bank¬ 
rupt which was disadvantageous to the estate. The 
trustee was an officer of the United States Court. His 
actions were subject to revision by the court at the in¬ 
stance of anv creditor. The United States bv its attor- 

ml mJ 

neys had the same right (which it had failed to exer¬ 
cise) as any other creditor to prosecute the matter in 
court and obtain redress if it was entitled to anv. The 

mt 

Congress decided to investigate what had been done. 
Confessedlv bv no action it could take could it undo 
what had been done by the trustee in bankruptcy. Its 
investigation, therefore, became a mere prying probe 
for useless information. On the face of the record there 
could have been no other purpose and no other end to 
the investigation. The Supreme Court held that no 
such investigation was authorized. It was careful to 
point out that no legislation was intended to be had as 
a result of the investigation and that counsel in the 
argument could suggest none. It was careful to indi¬ 
cate that it had no intention of passing upon the valid¬ 
ity of an investigation made with the purpose of iegis-. 
laticn. It stated in its opinion (pp. 194-195): 

<k The resolution adopted as a sequence of this 
preamble contains no hint of any intention of final 
action by Congress on the subject. In all the ar¬ 
gument of the case no suggestion has been made of 
what the House of Representatives or the Con¬ 
gress could have done in the way of remedying the 
wrong or securing the creditors of Jay Cooke & 
Co., or even the United States. Was it to be sim- 


65 


ply a fruitless investigation into the personal af¬ 
fairs of individuals? If so, the House of Repre¬ 
sentatives had no power or authority in the mat¬ 
ter more than any other equal number of gentle¬ 
men interested for the government of their coun¬ 
try. By ‘fruitless’ we mean that it could result in 
no valid legislation on the subject to which the 
inquiry referred.” 

Senate Resolution 147 points out two purposes or 
objects, either of which, we submit, were within the 
legislative functions of Congress. One of these sub¬ 
jects is the ‘‘protection of the rights and equities of the 
Government of the United States and the preservation 
of its natural resources”. The other is, ‘‘To ascertain 
what, if any, other or additional legislation may be 
advisable”. We have already pointed out that under 
the Constitution Congress is made the custodian and 
steward of the public domain. It must make the rules 
and regulations governing the territory and property 
of the United States. The constitutional mandate of 
Article IV, Section 3 of the Constitution of itself would 
make it competent for Congress to conduct inquiries 
to guide it in the proper exercise of its functions, which 
are practically those of a proprietor of the public 
lands, as held by the decisions of the Supreme Court. 

In United States v. Midwest Oil Co. (1914), 236 U. 
S. 459, the Supreme Court used this language (p. 474): 

(p. 474): ‘‘For it must be borne in mind that 
Congress not only has a legislative power over the 
public domain, but it also exercises the powers of 
the proprietor therein. Congress ‘may deal with 
Such lands precisely as a private individual may 
deal with his farming property. It may sell or with¬ 
hold them for sale. ’ Camfield v. United States, 167 
U. S. 524; Light v. United States, 220 U. S. 536. 
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Like any other owner it may provide when, how 
and to whom its land can be sold. It can permit it 
to be withdrawn from sale. Like any other owner, 
it can waive its strict rights, as it did when the val¬ 
uable privilege of grazing cattle on this public land 
was held to be based upon an ‘implied license grow¬ 
ing out of the custom of nearly a hundred years’. 
Buford v. Houtz, 133 U. S. 326. So, too, in the 
early days the ‘Government, by its silent acquies- 
ence, assented to the general occupation of the pub¬ 
lic lands for mining’. Atchison v. Peterson, 20 
Wall, 512. If private persons could acquire a privi¬ 
lege in public land by virtue of an implied con¬ 
gressional consent, then for a much stronger rea¬ 
son, an implied grant of power to preserve the pub¬ 
lic interest would arise out of like congressional 
acquiesence.” • 

See, also, 

Light v. United States (1910), 220 U. S. 523; 
United States v. Grimaud (1910), 220 U. S. 506; 
Camfield v. United States (1896), 167 U. S. 518. 

As we have above pointed out, Congress was not 
only inquiring into the rights and equities of the United 
States in a portion of the public domain, but it w T as 
inquiring to ascertain what if any other and additional 
legislation might be advisable. We need hardly cite 
authorities to the effect that courts are bound to at¬ 
tribute to Congress good faith and not bad faith in 
expression of the intent of Congress in making the 
inquiry. 

But the principle goes farther than this. It has 
been definitely established that even though the resolu¬ 
tion said nothing about the proposed legislation, the 
court would presume that this lawful purpose was in 
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the mind of Congress, and not an unlawful purpose 
unnecessarily to pry into the affairs of individuals. It 
being the function of Congress to legislate, it will be 
presumed by the courts that with that function in mind 
Congress made the inquiry.,. In the Chapmm case 
this principle was enunciated in the Supreme Court 
of the District of Columbia, in this Court and. in the 
Supreme CQurt. , • . 

Chapman v. U. S., 5 App. Cases (D. C.) 122 
(1895), 166 U.S. 661 (1896). 

The defendant was indicted for contempt in re¬ 
fusing to answer certain questions propounded by a 
Congressional Committee investigating the alleged 
corruption of senators in connection with the sugar 
schedule in a pending bill. 

A demurrer was filed to the indictment upon the 
grounds, inter alia, that (1) Congress had no power 
to make the refusal of a witness before a committee 
to testify a crime,.and (2) Congress could not under 
R. S. 102, delegate to the courts the power to punish 
a contempt before it. 

Mr, Justice Cole, of the Supreme Court of the 
District of Columbia overruled the demurrer and 
affirmed the principle of law that Congress must be 
presumed to intend to make appropriate use of any 
information obtained by it or its committees. He said: 

“It is also argued that no inference can leg¬ 
ally be drawn that the Senate intended to make 
any use of the information its committee was 
seeking from the indicted witnesses in aid of its 
judicial or legislative functions that the exist¬ 
ence of such purpose is jurisdictional and must 
appear in the record of the proceedings tin the 
Senate by express declaration or avowal. * 
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“This last proposition is probably the most 
important one upon the consideration of these 
demurrers, for if it is well taken it is necessarily 
fatal to these indictments, there being no express 
avowal or declaration by the Senate in 
these resolutions ot* a purpose to make 
any specific use of the information when ob¬ 
tained. It is claimed by counsel for the de- 
fendants that this doctrine was held by the Su- 
preme Court in the case of Kilbourn v. Thomp¬ 
son (103 U. S.). Smith's Digest; Senate Misc. 
Document No. 278, 53rd Congress, Second Ses¬ 
sion, p. 807.) 

********* 

“On the contrary, the more reasonable rule 
would seem to be that where the Senate has jur¬ 
isdiction to investigate a matter for any purpose, 
the presumption should arise that it intends to 
make a final appropriate use of the information 
obtained in the course of the investigation. And 
this is in accordance with the holding of the court 
of appeals of New York in the case above referred 
to, where the principle is stated in the following 
language: 

‘We are bound to presume that the action of 
the legislative body was with a legislative object, 
if it is capable of being so construed, and we have 
no right to assume that the contrary was intended. 
The same principle which renders it the duty of the 
courts to hold legislative action illegal when it un¬ 
duly encroaches upon the province of the judiciary, 
forbids interference by the latter with the action of 
legislative bodies or the exercise of their discretion 
in matters within the range of their constitutional 
powers.* 
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“The conclusion, therefore, is that in order to 
confer jurisdiction on the committee it was not 
necessary for the resolutions to set forth or avow 
what final action the Senate had in contemplation 
upon the information to be obtained. It is suffi¬ 
cient to jurisdiction if it appears that the Senate 
had lawful authority to take any legitimate action, 
unless it also appears affirmatively upon the face 
of the resolutions that no final action was contem¬ 
plated, and that the investigation was to be car¬ 
ried on simply for the purpose of vindication or 
animadversion, and it can not be contended that 
there is anything upon the face of the resolutions 
mentioned in the indictments to justify such a con¬ 
struction. It was said in argument by defendant’s 
counsel that the resolution in Keeler’s case re¬ 
quired the committee to report with recommenda¬ 
tions, thereby indicating an intention of further 
action, while no report is required by the resolution 
mentioned in the indictments to which the ques¬ 
tions asked defendants applied. 

“But if the principle stated by the court in 
the Keeler case, that if any future legal action is 
possible it should be presumed that it is intended, 
is correct, the question whether a report is re¬ 
quired is immaterial, as that only tends to show 
that future action is intended. But it is im¬ 
material upon another ground. Under parlia¬ 
mentary law and usage a committee is required 
and expected to report its proceedings to the 
body from which it receives its appointment, 
whether the resolution of appointment requires a 
report or not. The only object of the appointment 
is to obtain a report. The principle is thus stated 
in Cushing’s Parliamentary Law, paragraph 
1930, second edition: 
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‘The great purpose for which committees are 
appointed being the taking of such measures with 
reference to the subject matter referred to their 
consideration, that when their acts and proceed¬ 
ings are agreed to, they become the acts and pro¬ 
ceedings of the House, it is consequently the duty 
of committees both to proceed under the authority 
given them and to report their proceedings to 
the House . 9 . 

“The investigation ordered by the resolutions 
was intended to ascertain, first, whether bribes 
had been offered to certain Senators to induce them 
to vote against the pending tariff bill; second, 
whether the said amendments in relation to a 
tariff on sugar had been reported to the Senate 
in consideration of money paid for campaign pur¬ 
poses of the Democratic party; third, whether any 
contributions had been made by the sugar trust 
or any person connected therewith to any poetical 
party for campaign or election purposes, or to 
secure or defeat legislation; fourth, whether any 
Senator had been speculating in what are known 
as sugar stocks during the consideration of. the 
tariff bill then before the Senate; fifth, whether 
any Senator had been corruptly or improperly in¬ 
fluenced in the consideration of said bill, and 
sixth, whether any attempt had been made to cor¬ 
rupt or improperly influence legislation. 

“That the facts sought in the fourth and fifth 
subdivisions of the subject-matter of the investi¬ 
gation would be pertinent, material, and important 
information for the Senate in the aid of both its 
judicial and legislative functions seems clear. The 
first, second, third and sixth subdivisions are sim¬ 
ply auxiliary to the others—in the nature of cir¬ 
cumstantial evidence from which-the main facts 
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recited in the fourth and fifth might or might not 
be inferred, according to the nature of the facts 
and circumstances. Whether the reporting of the 
proposed amendments to the sugar schedule were 
influenced by the facts recited in the fourth and 
fifth subdivisions would be important information 
for the Senate to aid it in the exercise of its legis¬ 
lative functions on the question of the adoption or 
rejection of the amendments. It would also be im¬ 
portant and material information to aid the Senate 
in the exercise of its judicial functions in deciding 
whether any Senator had been guilty of conduct 
justifying his censure or expulsion, of which the 
Senate is the sole judge. As a legal use of the in¬ 
formation sought by the investigation was possi¬ 
ble, the court is bound to presume, in the absence 
of anything in the resolutions to the contrary, that 
the Senate intended to make use of it when and if 
obtained. ’ ’ (Smith’s Digest, pp. 809-10.) 

The distinction between the judicial and the 
legislative functions of the Senate could not be more 
clearly drawn, than is done in the above language, nor 
could the rule of presumption be better stated. 

Upon appeal to this Court, Chief Justice Alvey 
in affirming the Supreme Court of the District of Co¬ 
lumbia reasserted this legal presumption as follows 
(5 App. Cases, p. 136): 

i ‘It has been strongly insisted in argument 
that because the specific ulterior purpose of the 
investigation was not avowed or declared on the 
face of the resolutions, and thus made to appear, 
affirmatively and in terms, that the Senate by in¬ 
stituting the investigation intended the exercise of 
some of its acknowledged powers, such as the ex- 
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pulsion or censure of its members, the punishment 
of parties for attempting to corrupt members, or 
for conduct otherwise calculated to bring the body 
into scandal and contempt with the people—there¬ 
fore there was no power to require disclosure of 
facts, though pertinent to the inquiry, authorized 
to be made. But to the correctness of this conten¬ 
tion we can not consent. The subject-matter of in¬ 
quiry being within the jurisdiction of the Senate, 
the court can not assume that the body intended 
the investigation as a mere idle, prying, inquisitive 
proceeding without ultimate aim or object. We 
must assume that the object and design of the in¬ 
quiry was intended for legitimate purposes, and not 
for the accomplishment of that which would be un¬ 
lawful. 

4 ‘The resolutions of reference to the commit¬ 
tee do not, in terms, require the committee to re¬ 
port their proceedings to the Senate. But that was 
necessarily a part of their duty; for it is an estab¬ 
lished principle ‘that when their acts and proceed¬ 
ings are agreed to they become the acts and pro¬ 
ceedings of the House; it is consequently the duty 
of committees both to proceed under the authority 
given them and to report their proceedings to the 
House.’ (Cush. Pari. Law, Sec. 1930).” 

Upon appeal to the Supreme Court of the United 
States, the trial Court was affirmed. We quote the 
following language from the opinion by Mr. Chief Jus¬ 
tice Fuller: 

(p. 669): ‘‘What the Senate might or might 
not do upon the facts when ascertained, we can¬ 
not say” * * * 

(p. 670): “We cannot assume on this record 
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that the action of the Senate was without a legiti¬ 
mate object, and so encoach upon the province of 
that body. Indeed, we think it affirmatively ap¬ 
pears that the Senate was acting within its right, 

and it was certainly not necessary that the resolu¬ 
tions should declare in advance what the Senate 
meditated doing when the investigation was con¬ 
cluded.” 

• •••##**« 

(p. 671): “The refusal to answer pertinent 
questions in a matter of inquiry within the juris¬ 
diction of the Senate, of course, constitutes a con¬ 
tempt of that body, and by the statute this is also 
made an offence against the United States. 

“The history of Congressional investigations 
demonstrates the difficulties under which the two 
Bouses have labored, respectively, in compelling 
unwilling witnesses to disclose facts deemed essen¬ 
tial to taking definite action, and we quite agree 
with Chief Justice Alvey, delivering the opinion 
of the Court of Appeals, i that Congress possessed 
the constitutional power to enact a statute to en¬ 
force the attendance of witnesses and to compel 
them to make disclosure of evidence to enable the 
respective bodies to discharge their legitimate 
functions’; and that it was to effect this that the 
act of 1857 was passed. It was an act necessary 
and proper for carrying into execution the powers 
vested in Congress and in each House thereof. We 
grant that Congress could not divest itself, or 
either of its Houses, of the essential and inherent 
power to punish for contempt, in cases to which the 
power of either House properly extended; but, be^ 
cause Congress, by the act of 1857, sought to aid 
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each of the Houses in the discharge of its consti¬ 
tutional functions, it does not follow that any dele¬ 
gation of the power in each to punish for contempt 
was involved; and the statute is not open to objec¬ 
tion on that account.” 

0 

In People ex rel. McDonald v. Keeler (1885), 99 

N. Y. 463, the Court said (pages 486-7): 

“The department of public works was created 
and its duties prescribed by a statute of the state, 
and if the svstem was so defective as to admit of 
frauds or irregularities which could be guarded 
against by further statutory regulations, it was in 
the power of the legislature to enact them. That 
some action of this nature was in contemplation is 
indicated by the provision in the resolution requir¬ 
ing the committee to report the result of its inves¬ 
tigation and its recommendations concerning the 
same. The legislature had no power to remove the 
commissioner or any officer of the department, and 
the only action the committee could recommend 
would be appropriate legislation to prevent a re¬ 
currence of the frauds or irregularities, if they 
were found to exist and to be of such a nature that 
they could be prevented or rendered more difficult 
by legislation. We are bound to presume that the 
action of the legislative body was with a legitimate 
object if it is capable of being so construed, and 
we have no right to assume that the contrary was 
intended.” 

In Robertson v. Peeples (Supra) Mr. Justice 

Fraser said: 

(Pages 301-2): “The Legislature frequently 
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needs to know the existence or non-existence of 
certain facts, as a basis of legislation. There is 
a legitimate use the Legislature can make of the 
facts in this case, and we cannot impute to the 
Legislature an ulterior purpose in passing the 
act complained of, or that it will make an improper 

use of the information when secured. 

**####**# 

4 4 The appellant insists that the investigation is 
in aid of the litigation now pending between the 
parties to this suit. This ignores the distinction 
between a judicial and a legislative investigation. 
Inasmuch as the plaintiffs concede that there is 
now ample provision for the judicial investigation, 
we must conclude, as we are bound to assume any¬ 
way, that the investigation is designed by the 
legislature to furnish the basis of future legisla- 
' tion.” 
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III. The passage of Senate Joint Resolution No. 54 
did not deprive the Senate of jurisdiction to 
make further investigation under prior Senate 
resolutions. 

Appellant argues at page 121 of his brief that 
since the indictment shows that by Joint Resolution 
54, approved February 8, 1924, Congress declared the 
leases which the Committee was authorized to investi¬ 
gate were executed under circumstances indicating 
fraud and corruption, and were entered into without 
authority and in violation of law, and authorized and 
directed the President to cause suits to be instituted 
and prosecuted for the annulment of the leases, the 
Senate became functus officio on this whole subject 
and the investigation theretofore and then being con¬ 
ducted must cease. We assert, on the contrary, that 
the passage of the Joint Resolution is the strongest 
possible argument for the propriety of the Senate pro¬ 
ceeding further to investigate and determine what if 
any further legislation was required of Congress. 

Appellant’s argument comes down to this: That 
having been instructed to investigate this whole sub¬ 
ject, the Senate Committee engaged in a purely judicial 
inquiry; that the culmination of that judicial inquiry 
was an instruction to bring suits, and that this must 
necessarily end the inquiry. The argument would be 
fallacious even if the premises were correct. Non 
constat but that the Senate desired to investigate as to 
whether further action should be taken. 

The great vice of the argument, however, is in its 
main premise, viz., that the inquiry from its incep¬ 
tion was a judicial inquiry. We think we have above 
demonstrated that this was not true. It was an in¬ 
quiry to enlighten Congress, the steward and custo- 
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dian of the public lands, and to inform it as to what 
further legislation might be needed in connection with 
the conduct of that great trust. The instruction to 
bring the suits was merely incidental to the investiga¬ 
tion. Congress declared its desire and intent to go 
on further and investigate fully for the purposes of 
further legislation. 

Counsel lay great stress upon the fact that in 
Joint Resolution 54 it is declared that the leases were 
contrary to the settled policy declared by Congress 
(Appellant’s Brief, p. 125), and they argue that as 
this is a legislative declaration of a settled policy of 
the Government the Committee and the Senate could 
not possibly claim that they intended to legislate con¬ 
trary to this alleged settled policy. We make no such 
contention. But do counsel for appellant insist that 
Congress might not very properly pass additional 
legislation to prevent that settled policy from being 
transgressed as it had theretofore been transgressed, 
and as Congress had found? For the very reason 
that the settled policy of the Government had been 
disregarded Congress doubtless desired, and still de¬ 
sires, to pass such legislation as shall insure that this 
sort of evasion shall not again occur and the public 
lands be lost to the people of the United States in con¬ 
travention of the policy of the Government. 

We submit that the investigation did result in 
one piece of legislation, viz., Senate Resolution 54, 
and that having reached that step in the journey Con¬ 
gress was desirous to know what further pieces of 
legislation, if any, should be passed. Do counsel con¬ 
tend that where an investigation is made to determine 
what legislation shall be passed, when Congress has 
determined upon one piece of legislation its power of 
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legislation and investigation ceases on the subject in 
question, and that it cannot go on farther to ascer¬ 
tain what additional legislation may be needed! We 
pause again to point out that the fallacy of appellant’s 
argument is the assumption that this was a judicial 
investigation, and the deduction from that assumption 
that the judgment of that judicial investigation re¬ 
sulted in legislation, to wit, Senate Resolution 54. 
Having indulged in this fallacious assumption appel¬ 
lant argues that when the case is in judgment the case 
is ended and the court is discharged of its functions. 
The argument is sound if the assumptions are correct. 
But as we have above pointed out, this was not a judic¬ 
ial inquiry and the result of the investigation was not 
the rendering of a judgment. Certainly Senate Reso¬ 
lution 54 was not a judgment and affected nobody’s 
rights, but was merely tantamount to a principal’s 
instructions to his agent to bring a suit to test the 
principal’s rights in the proper forum, viz., in the 
courts. 
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IV. The “jurisdiction” of the Senate is not to be 
treated as that of an inferior Court or a Court not 
of record. 

Counsel for appellant assert that the indictment 
is fatally defective because it does not set forth the 
limits of the jurisdiction of the United States Senate 
and of the Congress of the United States. They allege 
that the Senate is a body of limited “judicial” juris¬ 
diction, and that therefore the indictment must al¬ 
lege and set forth facts to show that it was acting 
within its jurisdiction. In this argument it seems that 
they have again neglected In re Chapman. We have 
above, under point II, quoted the language of the 
Courts which passed upon that case absolutely negativ¬ 
ing this contention. The language quoted shows that 
the same contention was there made that the indict¬ 
ment failed to set forth the “jurisdiction” of the 
Senate. The contention was held unsound by all the 
Courts which heard the case. Every one of them de¬ 
clared in favor of the presumption that the Senate was 
acting within its legitimate purpose and powers. 

The Senate is a body of co-ordinate dignity and 
function with the Courts and Executive. If it has 
power to make inquiries in aid of legislation it must 
be presumed, as the authorities above quoted demon¬ 
strate, that it was acting within its proper functions 
and jurisdiction, and not without the same. It is 
wholly unnecessary in characterizing its actions to 
treat it like a justice of the peace court or a court 
not of record, and to aver with particularity its func¬ 
tions and its jurisdiction. 

In re Chapman the Supreme Court said (166 U. S. 
669): 

“Nor will it do to hold that the Senate had 
no jurisdiction to pursue the particular inquiry 
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because the preamble and resolutions did not 
specify that the proceedings were taken for the 
purpose of censure or expulsion, if certain facts 
were disclosed by the investigation. The matter 
was within the range of the Constitutional powers 
of the Senate.” 

As will appear from the report of the decision 
In Re Chapman in the Supreme Court of the District 
of Columbia (Smith’s Digest, Senate Misc. Document 
No. 278, 53rd Congress, 2nd Session, p. 803ff.) Chap¬ 
man’s demurrer to the indictment raised this same 
question of the alleged limited powers of the Senate 
and asserted the indictment to be bad because it did 
not set out every fact necessary to confer jurisdiction 
of the inquiry there drawn in question. The demurrer 
was, however, overruled, and this action was affirmed 
by this Court on appeal. 
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V. The indictment is sufficient in its averments to 
bring the case within R. S. 102. 

At page 134 and following appellant presents an 
argument which again is based upon fallacious assump¬ 
tion. On the assumption that appellant has demon¬ 
strated that, at least in one aspect, the inquiry was a 
judicial inquiry, it is then argued that the questions 
might have a bearing either upon the judicial inquiry 
or upon the inquiry in aid of legislation, and that the 
indictment must show to which branch of the inquiry 
the questions the witness refused to answer were di¬ 
rected. As we have above pointed out, the inquiry 
could not in any sense or in any circumstances be a 
judicial inquiry. It did not come within the category 
of any of the judicial or quasi-judicial inquiries which 
Congress is empowered to conduct. It could not pos¬ 
sibly eventuate in a judgment. There was neither 
prosecutor and defendant nor plaintiff and defendant 
in the matter. The inquiry was single and entire. It 
was one dealing with the stewardship of Congress 
over the public lands which might require legislation 
touching the administration of the public lands. 

It is conceded that the pertinency of the quest¬ 
ions addresses itself to the court. 

The indictment recites, among other things, by 
way of inducement, the following: 

1. That for many years, the Government has been 
greatly disturbed by the diminution in the supply of 
petroleum from which it secures the fuel oil, gasoline, 
and other products necessary for the operation of the 
naval vessels of the Government, and consequently in¬ 
terested in the conservation and economical produc¬ 
tion, particularly in the public domain. 

2. Because of these conditions, Naval Petroleum 
Reserve No. 1, including more than 30,000 acres, was 
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withdrawn by Executive Order of September 2, 1912, 
from settlement, locution, sale and entry. Naval Re¬ 
serve No. 2, embracing approximately 31,330 acres, 
was withdrawn for like purposes, September 13, 1912, 
and Naval Petroleum Reserve No. 3, embracing 9300 
acres, was likewise withdrawn for like purposes on 
April 13, 1915, and all of these oil lands were so with¬ 
drawn for the exclusive use or benefit of the United 
States Navy, until the said orders should be revoked 
by the President or by Act of Congress. 

3. On February 25, 1920, the Leasing Act was 
passed. Without intending to recite the provisions 
of this Act or the several sections hereinafter referred 
to in full, they provided— 

Section 13. For the granting of prospecting per¬ 
mits on not exceeding 5260 acres on lands not within 
any known geological structure, and defining the terms 
and conditions upon which such permits could be 
granted. 

Sections 14, 15 and 16 (lescril>e the terms and con¬ 
ditions upon which a lease for one-fourth of the lands 
embraced in the prospecting permit may be made, pro¬ 
vided that the permittee may be gTanted a lease for 
as much as 160 acres of said land if the permit con¬ 
tains that number of acres, and provided oil or gas 
has been discovered, such leases to be for a term of 
twenty years, upon a royalty of five per cent, in amount 
or value of the production, and an annual payment in 
advance of a rental of $1.00 per acre, and upon other 
terms and conditions, and giving him a preferential 
right to the remainder of the lands in his permit, at 
a royalty of not less than twelve and one-half per 
cent, in amount, the royalty to be determined by com¬ 
petitive bidding or to be fixed by such other method as 
the Secretary may by regulation prescribe. 
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Section 17 provides for the leasing to the highest 
bidder, by competitive bidding, under general regula¬ 
tions, all unappropriated deposits of oil or gas situ¬ 
ated within known geological structures, in tracts not 
exceeding 640 acres, said leases to be conditioned upon 
the payment by the Lessee of such bonus as may be 
acceptable, and of such royalty as may be fixed, at 
not less than twelve and one-half per cent, of the 
amount or value of the production, at annual rentals of 
not less than one dollar per acre, leases to be for a period 
of twenty years, with preferential rights of renewal. 

Section 18 provides for the leasing of oil or gas 
wells, drilled to discovery, upon relinquishment of all 
rights claimed under the placer mining law, and not 
within any naval petroleum reserve, and the payment 
of royalties therefor, but in no event shall such leases 
exceed more than one-half of the area embraced in 
said claims, and in no case to exceed 3200 acres, if 
without the naval reserves, defining the terms and con¬ 
ditions thereof. If within the reserves, the Secretary 
of the Interior may lease the productive wells only in 
such claims, with land sufficient for the operation there¬ 
of, while the President may in his discretion lease the 
remainder of said claim or any part thereof upon 
which oil wells have been drilled. 

Section 18-a authorized the President within twelve 
months after the approval of the Act to direct the 
compromise and settlement of certain gas or petroleum 
placer claims. 

Section 19 provided the terms and conditions upon 
which permits and leases could be made covering claims 
initiated while such lands were not withdrawn from 
oil or gas locations and entered, and the claimants 
for which had previously performed all acts under 
then existing laws necessary to valid location, except 
to make discovery, and upon which discovery had not 
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been made prior to the passage of the Act, and where • 
assessment work thereon had been performed. 

4. The Act of June 4, 1920, directed the Secretary 
of the Navy to take possession of all properties within 
the Naval Petroleum Reserves on which there were 
no pending claims, and to conserve, develop, use and 
operate the same, according to his discretion, directly 
or by contract, lease, or otherwise, and to use, store, 
exchange or sell the oil and gas products thereof, 
and those from all the rovaltv oil from the lands in 
the Naval Reserves, for the benefit of the United 
States. 

5. Executive Order, which in substance trans¬ 
ferred the entire administration of these Reserves to 
the Secretary of the Interior, with full authority to 
act thereunder, subject to the supervision of the Presi¬ 
dent, and providing that the Secretary of the Navy, 
or the Assistant Secretary, should only be consulted 
respecting general policies as to drilling and reserv¬ 
ing lands located in the naval reserves. 

6. In addition to these matters, the indictment 
recites that on April 7, 1922, the Secretary of the 
Navy and the Secretary of the Interior, under the 
supposed authority of the Act of Congress of June 
4, 1920, and the Executive Order of May 31, 1921, 
executed a certain lease to the Mammoth Oil Company 
for the 9,300 acres contained in the so-called Tea Pot 
Dome, upon royalties therein set forth and thereafter, 
on February 9, 1923, under said supposed authority, 
executed a certain other contract, supplemental to the 
said lease, and by this lease and contract, both of which 
were entered into without competitive bidding, pro¬ 
vided not only for the leasing of said lands but the 


85 


% 


amount of royalties to be paid thereunder, the sale 
of the royaltiy oil to the Lessee, the construction by 
him of a large amount of storage and the filling 
thereof with fuel oil, all without any bidding whatso¬ 
ever. 

7. And on April 25, 1922, the same officials, pre¬ 
tending to act under the same authority, entered into 
a contract with the Pan American Petroleum & Trans¬ 
port Company for the construction of 1,500,000 barrels 
of storage at Pearl Harbor, and to fill the same with 
fuel oil, all to be paid for by exchange of royalty crude 
oil, and gave a preferential right to lease substantially 
half of Petroleum Reserve No. 1, without giving any 
one else an opportunity to bid for said preferential 
right, and thereafter, on December 11, 1922, they en¬ 
tered into another contract with the same Pan Ameri¬ 
can Petroleum & Transport Company, for the build¬ 
ing of 2,700,000 barrels of storage capacity at Pearl 
Harbor, and the filling thereof with fuel oil, and at 
the same time made a lease upon the entire Naval 
Petroleum Reserve No. 1, containing more than 30,000 
acres of land. 

8. On April 29, 1922, the Senate of the United 
States passed Senate Resolution 282, authorizing the 
Committee on Public Lands to investigate the entire 
subject of leases on Naval Oil Reserves, with particular 
reference to the protection of the rights and equities 
of the Government of the United States, and the pre¬ 
servation of its natural resources, and to report its 
findings and recommendations to the Senate. 

On June 5,1922, it passed Senate Resolution 294, 
authorizing the Committee to issue subpoenas, and to 
require the attendance of witnesses to carry out the 
purpose of Senate Resolution 282. 
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On February 5, 1923, Senate Resolution 434 was 
passed, continuing the former Resolutions 282 and 294 
in full force and effect until the end of the Sixty- 
Eighth Congress, and on February 7, 1924, the Senate 
passed Senate Resolution 147, in substance renewing 
and re-affirming the resolutions theretofore passed, 
and in addition thereto, requiring the Committee “to 
ascertain what if any other or additional legislation 
may be advisable”. 

Without repeating, it is sufficient -to say that there 
was then pending before this Committee the duty to 
investigate, (a), the entire subject of leases upon naval 
oil reserves; (b), with particular reference to the pro¬ 
tection of the rights and equities of the Government 
of the United States, and the preservation of its nat¬ 
ural resources; (c), to ascertain what if any other or 
additional legislation may be advisable, nnd (d), to 
report its findings and recommendations to the Senate. 

All of these matters were under investigation by 
the Committee on March 22, 1924, when Harry F. 
Sinclair was asked the questions contained in the first, 
second, fourth, fifth, eighth and ninth counts, and all 
of which he refused to answer, which refusal resulted 
in the certification of these proceedings to the United 
States Attorney, their presentation to the grand jury, 
and the indictment herein. 

A casual consideration of the foregoing recitals 
must make it clear that a multiplicity of questions, 
both legislative and administrative, were bound to 
arise for the consideration of the Committee, under the 
several resolutions passed by the Senate. 

As appears by Count 1, Sinclair is asked to tell 
about a contract made by him, on behalf of the Mam¬ 
moth Oil Company with F. G. Bonfils and Leo Stack, 
which bore date September 25, 1922, by the terms of 
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which for $250,000, they were to release their rights 
to certain lands in the Tea Pot Dome. 

In Count 2, Sinclair is asked to tell about a con¬ 
tract between the Pioneer Oil Company and the Mam¬ 
moth Oil Company, bearing date March 11,1922, which 
involved the payment of $1,000,000, in consideration 
whereof the Pioneer Oil & Refining Company, and the 
Societe Belgo-Americaine des Petroles du Wyoming 
released certain claims alleged to be owned by them 
upon certain lands in the Tea Pot Dome. 

In Count 4, he was asked to tell about an oral 
agreement between the said Sinclair and Secretary 
Fall, relative to the leasing of the Tea Pot Dome to 
the Mammoth Oil Company, and which was condi¬ 
tioned upon the said Sinclair agreeing to set aside a 
certain part thereof for the benefit of the said John 
C. Schafer. 

In Count 5, Mr. Sinclair was asked to state where 
and when he had met Secretary Fall during the months 
of November and December, and this was asked for 
the purpose of eliciting certain facts concerning con¬ 
ferences between Sinclair and Fall, touching the ex¬ 
ecution and delivery of the lease of April 7,1922, cover¬ 
ing a part of the lands included in the Executive Order 
of April 30, 1915. 

By the question in the Eighth Count, Mr. Sinclair 
is told that the Committee is desirous of examining 
the books of the Hyva Corporation, and is asked 
whether he is prepared to produce them. This Count 
points out that this corporation was owned and con¬ 
trolled by Sinclair, that it had had dealings in the 
capital stock of the Mammoth Oil Company, and other 
dealings and transactions connected with said lease 
of April 7, 1922, and it was desired that the books 
should be produced for the purpose of showing these 
facts. 
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In Count 9, Mr. Sinclair is referred to former tes¬ 
timony which he had given to the Committee, in which 
he said that neither he nor his companies had in any 
way given or loaned anything to Secretary Fall, and 
he is asked whether that answer is correct. The de¬ 
fendant is not claiming that any of his answers would 
tend to incriminate, and the question is asked for the 
purpose of inquiry, whether any improper or unlawful 
means or influence had been used in the procurement 
of the lease. 

Of course, these questions do not cover the entire 
scope of the authorized inquiry by the Senate, but 
when we keep in mind the extent of the Reserves, the 
executive orders made respecting them, and the legisla¬ 
tion which had been enacted for their conservation and 
administration, as well as the unusual and extraordin¬ 
ary contracts which were made by the Secretary of 
the Interior and the Secretary of the Navy with the 
Pan-American Petroleum & Transport Company and 
the Mammoth Oil Company, how can the Court say that 
these questions were not pertinent to the inquiry? 

Mr. Sinclair secured on behalf of the Mammoth 
Oil Company, a lease and contract relating to the 
Tea Pot Dome. Bonfils and Stack claim to have a 
certain interest in certain lands within the Tea Pot 
Dome, for which the Mammoth Oil Company paid 
$250,000. The Pioneer Oil & Refining Company and 
the Societe Belgo-Americaine des Petroles du Wyom¬ 
ing had a certain other interest in these lands for which 
the Mammoth Oil Company is said to have paid $1,- 
000,000. John C. Schaefer had the promise from Al¬ 
bert B. Fall that certain lands contained in this same 
Reserve were to be set apart for him as a condition 
precedent to the leases to the Sinclair or the Mam¬ 
moth Oil Company. Was not the information sought 
by these questions pertinent and relevant in the in- 
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vestigation of the entire subject of leases upon the 
Naval Reserves, and would not this information have 
shed light upon whether or not additional legislation 
was necessary as called for by the resolution author¬ 
izing the investigation? 

Questions arose touching the execution and de¬ 
livery of the lease of April 7, 1922, for the lands in 
the Tea Pot Dome. This lease and contract were 
negotiated on behalf of the Government by Albert B. 
Fall. Was it not important to know where and when 
Sinclair met Secretary Fall during the months' of! 
November and December as bearing upon these nego¬ 
tiations? The Hyva Corporation was owned and con¬ 
trolled by Sinclair. It was dealing in securities of 
the Mammoth Oil Company which grew out of and were 
based upon the leasing of the Tea Pot Dome. Was 
not this information pertinent to the subject of leases 
of the Naval Oil Reserves and would it not assist the 
Congress in ascertaining what, if any, additional legis¬ 
lation was necessary. All of these inquiries related 
to the disposal of public property, Naval Oil Reserves, 
in which the Government had an interest and the ques¬ 
tions were pertinent, in our judgment, whether this 
subject matter was considered legislatively or ad¬ 
ministratively. 

On page 134 appellant’s counsel argues, “The in¬ 
dictment must show on its face that appellant has been 
guilty of obstructing the Senate in the exercise of its 
legislative functions”. We search R. S. 102 in vain 
for any such definition of the misdemeanor denounced 
in that statute. The statute is entirelv clear in de- 
fining the misdemeanor which it creates, and there is 
nothing in the statute with reference to the obstruc¬ 
tion of the Senate in the exercise of its legislative 
functions. From the language used at the bottom of 
page 134 and top of page 135 we gather that the ap- 
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pellant considers that the indictment should show (1) 
the subject matter which Congress intended to legis¬ 
late upon. (How can anyone prognosticate such a 
matter? The investigation might disclose several sub¬ 
jects of legislation.) (2) That the appellant has knowl¬ 
edge on such subject matter which might aid the 
Senate in such legislation. (We find nothing in R. S. 
102 with regard to the averment that the witness who 
refuses to answer must be one who has knowledge on 
the subject matter of the investigation. If in fact, he 
has no knowledge his answer should be to that effect. 
That would end the matter so far as he is concerned.) 
And (3) that the Senate cannot procure this information 
from any other source. (We do-not find anything in R. S. 
102 which makes it a condition precedent to the commis¬ 
sion of the offense there denounced that the witness 
should be the only witness who has knowledge on the 
subject. It has been said in several cases that the fact 
the testimony required from the witness by the legis¬ 
lative arm would be cumulative was no excuse for the 
witness’ refusal to answer. If he has knowledge, the 
fact that others also have knowledge is certainly no 
excuse for his failure to give the knowledge which he 
has.) 

Under this heading of his argument appellant cites 
the Searles and Shriver cases. From the excerpts given 
from those cases it seems apparent that the indictments 
there were drawn very much in the same manner as the 
indictment in this case, setting forth the resolutions of 
the Senate and the questions asked, and the refusal of 
the witness to answer. Those cases merely hold that 
under all the facts averred in the indictment it was the 
duty of the Court under R. S. 102 to determine the per¬ 
tinency of the questions to the matter under inquiry. 
It appearing in those cases that the questions were di- 
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rected merely to the general conduct of individuals, the 
Court held the questions impertinent to the matter 
under inquiry, which was the alleged bribery of cer¬ 
tain senators, and instructed verdicts of not guilty for 
that reason. We have never contended that the perti¬ 
nency of the questions was not a matter of law for the 
Court, and in fact Mr. Justice Hoehling, in the Court 
below, passed upon the pertinency of each of the ques¬ 
tions and sustained the demurrer to certain counts on 
the ground that the pertinency of the questions did not 
appear. He overruled the demurrer as to the first, sec¬ 
ond, fourth, fifth and ninth counts on the ground that 
the questions were pertinent to the matter under in¬ 
quiry. He also sustained the eighth count on the ground 
that the defendant had wilfully made default in produc¬ 
ing the books and papers therein called for, thus hold¬ 
ing that it was the duty of the defendant to produce 
those books and papers. We submit that there was 
ample on the face of the indictment on which to base 
this decision. 
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VI. The first, second, fourth, fifth and ninth counts of 
the indictment deal with questions which were 
pertinent in a legislative inquiry. 


Appellant’s sixth point again goes on the assump¬ 
tion that the inquiry was a judicial one, and alleges that 
tlie questions covered by the counts above mentioned 
were pertinent to a judicial inquiry but were hot perti- 
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newt to a legislative inquiry. We need say but little in 
answer to this point. How can Congress deal by legisla¬ 
tion with a situation unless it knows what that situation 
is? How can Congress avoid an improper dealing with 
a situation unless it knows what that situation is? 
How can Congress avoid an improper dealing with 
public lands hereafter unless it knows exactly how the 
dealings were in the past, and what the situation is 
which the proposed legislation is to meet? Certain 
matters had been brought to the attention of the Com¬ 
mittee in its prior meetings, and it was to clear up the 
details of these transactions that the questions were 
asked. Certainly if the Committee was entitled to in¬ 
formation at all it was entitled to complete informa¬ 
tion as to what had occurred, in order that it might 
completely deal with the situation for the future. 
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VII. The eighth count is complete and valid. 

In the seventh point counsel for appellant argue 
that if a subpoena be issued for a witness to produce 
books and papers and the witness appears but does not 

r • 

produce the books and papers, this does not constitute 
any offense under R. S. 102. The statute deals with 
a person who has been summoned as a witness to give 
testimony or to produce papers who wilfully makes de¬ 
fault, or wiio having appeared refuses to answer any 
questions pertinent to the question under inquiry. 
Counsel make the argument that a witness w T ho appears 
but has not produced the books and papers has not 
wilfully made a default because, forsooth, he has ap¬ 
peared. Bearing in mind that the witness was sub¬ 
poenaed to appear before the Committee and produce 
books and papers, and when he appeared failed to 
produce the books and papers, can it be said that he 
did not wilfully default in the matter which he w T as re- 
quired to perform by the Committee? The averment 
as to the language used by Senator Walsh of Montana 
is inserted in the count to show that the Committee 
had not abandoned its desire expressed in its subpoena 
dudes tecum to have the papers produced before it, but 
enforces the request for production and gives point 
to the default in not producing the papers. To argue 
that a witness w r ho is subpoenaed to produce books and 
papers cannot be indicted under R. S. 102 because he 
appears before the Committee but appears without the 
books and papers and declares that he does not intend 
to produce them, seems to us to set at naught the plain 
w r ords of the statute with regard to the wilful default 
of the person so supoenaed. In all the cases where a 
witness has been liable for contempt for failing to an¬ 
swer a duces tecum subpoena to produce books and 
papers before a grand jury, above cited, the witness 
has appeared but refused to produce the books and 
papers. There has never been any question that he 
was wilfully in default in his failure to produce even 
though he appeared. 
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VIII. As to the motion to quash. 

We have fully discussed in the foregoing brief the 
substantial grounds alleged in support of the de¬ 
murrer. We submit that there is nothing in the motion 
to quash that is not covered by the demurrer and that 
our position in the Court below was correct that the 
defendant was not entitled to tile a motion to quash and 
a demurrer at the same time. We believe that the 
Court below should have stricken off the motion to 
quash instead of dismissing the same, but inasmuch 
as the motion was dismissed the same result was 
reached as if the Court had entertained our motion to 

k 

strike off the motion to quash. Nothing can be gained 
by repeating the arguments made in answer to the 
argument of the appellant on the demurrer. 

Wo respectfully submit that the appeal should be 
dismissed and the judgment of the Court below af¬ 
firmed. 
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